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I. INTRODUCTION

The New York Times headline declared: "Prisons Brim with Men-
tally Ill, Study Finds."' The story reports that the massive discharge of
patients from psychiatric hospitals has swelled the jail and prison
populations to record levels. This phenomenon has revived the term:
"transinstitutionalization."2 This essentially means that the medical
care for serious psychiatric illness formerly rendered in psychiatric
hospitals now occurs in jails and prisons despite the fact that psychiat-
ric treatment there is sub optimal, if it exists at all.

It is generally agreed that the discharges of the last thirty years
have failed to ensure that public funds and appropriate services follow
those chronically mentally ill patients into communities. During the
last half of the twentieth century their essential needs for care and

* An earlier draft of this article is pending publication by the Commonwealth of Virginia,
Department of Correctional Education.

1 See National Report, N.Y. TIMES, July 12, 1999, at A10; see also, Prisons Replace Hospitals
for Nation's Mentally III, N.Y. TIMES, Mar. 3, 1998. See generally, E.F. Torrey, Jails and Prisons
- America's New Mental Hospitals, 85 J. PUB. HEALTH 1611, 1611-13 (1995).

2 See HILARY RYGLEWICA & BERT PEPPER, LIVE AT RISK: UNDERSTANDING AND TREAT-
ING YOUNG PEOPLE WITH DUAL DISORDERS 166 (1996).

This phenomenon of transinstitutionalization is not generally recognized within the field,
and still less by the general public. In New York, for instance, in 1970 there were 90,000
state psychiatric hospital beds and 13,000 prison beds. Now, with 66,000 state prison cells
and 9,400 state hospital beds, there are some 9,800 incarcerated prisoners identified as
SPMI - having a serious and persistent mental illness. By official count, there are more
people with SPMI in prisons than in hospitals in New York City. In California, there are
now 145,000 state prison beds and an estimated 40,000 jail cells, compared to 2,000 beds
in state psychiatric hospitals. In effect, over the years, since deinstitutionalization began
in the 1970's, we have shifted the locus of care, first from the mental hospital to the
streets, and now from the streets into the prison. Today's prison warden has become the
director of a de facto mental health institutional filled with drug-abusing, mentally ill
people.

This term also was applied formally decades ago referring to the transfer of the elderly from
psychiatric hospitals to nursing homes. See generally Bert Pepper, Trans-Institutionalization:
Substance Abuse and Mental Illness in the Criminal Justice System, INFORMATION EXCHANGE:
THE LINES, Apr. 1992.
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treatment have been deficient or in many cases, totally ignored. In
this sense, "transinstitutionalization" has become the inevitable subse-
quent phase of forty years of a policy known as "deinstitutionaliza-
tion," i.e., the massive, nationwide closing of psychiatric hospitals and
discharging of their patients.3 The apparent inverse relationship
between the availability of hospital treatment and the increasing pop-
ulation of mentally ill prisoners was noticed more than a half century
ago.4

The principal medical or scientific event that permitted dehos-
pitalization is generally attributed to the discovery of psychotropic
medications around 1950. Other significant factors were economic
and bureaucratic influences that propelled government policy to turn
to community treatment as less expensive, less burdensome and more
liberating to patients. Dehospitalization was greatly accelerated in the
1960's when federal law denied substantial funding to state psychiatric
hospitals5 and in the next decade by the rise of a strong legal advocacy
movement that pressured hospital closings by litigation.6

It is now becoming painfully obvious to federal and state govern-
ments, as well as the advocacy groups and even the public at large,
that dehospitalization was either premature or poorly executed
because formerly hospitalized patients are increasingly and often
needlessly becoming prisoners. The withdrawal of state mental health
bureaucracies from performing closer supervision of patients, espe-
cially administration of the medications necessary for many patients to
succeed at community living, permitted disordered behaviors that are

3 I prefer the word "dehospitalization" to "deinstitutionalization" because the former
denotes the absence of a facility that traditionally treats illnesses with a goal of discharge on
sufficient amelioration of the debilitating conditions of the patient. Deinstitutionalization, in
contrast, connotes a permanency of residency that given today's effective treatments, is neither
necessary nor desirable.

4 As early as 1939 a British researcher, Penrose, proposed a thesis that in an industrial
society there was an inverse relationship between the size of prison populations and mental
hospital populations. Studying eighteen European countries and census data, he found that
when one of these forms of confinement was reduced, the other increased. Thus, if civil commit-
ment is reduced, criminal conviction increases. See, ROBERT K. MERTON, SOCIAL THEORY &
SOCIAL STRUCTURE (1957).

5 See generally, Jeffrey Geller, Excluding Institutions for Mental Diseases from Federal
Reimbursement for Services Strategy or Tragedy?, 51 PSYCHIATRIC SERVICES 1397, 1401 (2000).

6 See generally RAEL JEAN ISAAC & VIRGINIA C. ARMAT, MADNESS IN THE STREETS

(1990).
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often the predicates for intervention by the criminal justice system
and failure of the community treatment system.7

The existence of "transinstitutionalization" can be dramatically
shown in a couple of examples. One is the fact that the largest num-
bers of persons being treated for serious mental illness are not in hos-
pitals, but in the three largest jails: Rikers Island (New York City), the
Cook County Jail (Chicago) and the Los Angeles County Jail (Los
Angeles).8 Another dramatic comparison would be to take the longi-
tudinal trend using the 1880 census versus the most recent numbers
from 1999. Approximately a century ago, the census counted the per-
centage of seriously mentally ill persons incarcerated at 0.7%.9 In
sharp contrast, according to the last United States Department of Jus-
tice report (July 1999), this number is now sixteen percent in state and
local jails and prisons. 10 This is a 2300% increase. Other recent stud-
ies on the population of persons with mental illness in both the state
and federal prison systems put the number at approximately 283,000.11

Between 1980 and 1995, the total number of persons incarcerated
went from about half a million to one and one-half million; a threefold
increase, despite the general population increasing only 16%.12 "Tran-

7 Accordingly, Mill said that "(n)o person ought to be punished for being drunk; but a
soldier or a policeman should be punished for being drunk on duty." See THE ENGLISH PHILOS-
OPHERS FROM BACON TO MILL 961, 1012 (Edwin A. Burtt ed., 1967). An identical principle
forms the basis for the United States Supreme Court's decision in Powell v. Texas. The Court,
per Justice Marshall, held that while one could not constitutionally be punished for being a
drunk, the state has a right to punish even involuntary drunkenness that offends the public
order.

[Texas] has imposed upon appellant a criminal sanction for public behavior which may
create substantial health and safety hazards, both for appellant and for members of the
general public, and which offends the moral and esthetic sensibilities of a large segment of
the community. This seems a far cry from convicting one for being an addict, being a
chronic alcoholic, being mentally ill or a leper.

Citing Robinson v. California, 370 U.S. 660, 666 (1962), reh'g denied 393 U.S. 898 (1968).
8 Torrey, supra note 1, at 1611-13.
9 E. FULLER TORREY, OUT OF THE SHADOWS: CONFRONTING AMERICA'S MENTAL

HEALTH CRISIS 28 (1997).
10 Id.
11 Paula M. Ditton, "Mental Health and Treatment of Inmates and Probationers," Bureau

of Justice Statistics Special Report, U.S. Dept. of Justice (July 1999); see also U.S. Department of
Justice Report NCJ 175087, "Prisoners in 1998, Bureau of Statistics Bulletin (Aug. 1998); Rich-
ard L. Elliot, Evaluating The Quality Of Correctional Mental Health Services: An Approach To
Surveying A Correctional Mental Health System, 15 BEHAVIORAL SCI. L. 427, 427-39 (1997).

12 In addition to individuals with a prior history of treatment for mental illness, approxi-
mately 15 to 20% will require psychiatric services or intervention while incarcerated. J.L. Metz-
ner, Guidelines for Psychiatric Services, 3 PRISONS, CRIM. BEHAV. & MENTAL HEALTH 252, 252-
67 (1993).
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sinstitutionalization" is occurring because many formerly hospitalized
patients do not have the ability, awareness, acuity, or assistance neces-
sary to maintain a treatment regime by themselves, i.e., to routinely
take their medications, to stop taking illicit drugs or abusing alcohol
or to maintain appointments with doctors and case managers while
living alone in an unsupervised community setting. 13 Consequently,
these individuals are often unable to control deviant, antisocial, or dis-
ordered types of public behavior.14

The thesis of this article is that through neglect, ill-considered
policies, and counterproductive judicial mandates, there has been a
default transfer of a medically dependent population from civil hospi-
tal care to criminal prison care. The dehospitalization of psychiatric
care to the so-called community service "system" without having some
form of supervision and management for many individuals is the
moral equivalent of the total abandonment that existed two centuries
ago. Many seriously mentally ill persons simply cannot thrive, or even
survive, in their communities without individualized help that was for-
merly provided by a hospital and is now not provided in the commu-
nity. They either live in the shadows of the community or often, due
to minor anti-social or disruptive behavior related to untreated mental
illness, they are soon ejected from it to be provided for in our nations
jails and prisons. Dorothea Dix, America's most noted reformer for
decent care of the mentally ill, wrote to the Commonwealth of Massa-
chusetts: "I proceed, Gentlemen, briefly to call your attention to the
state of insane persons confined within the commonwealth (Massa-
chusetts), in cages, closets, cellars, stalls, pens: Chained, naked, beaten
with rods and lashed into obedience. 1 5

In the nineteenth century Dorthea Dix painted a cruel picture of
societal abandonment of the mentally ill to imprisonment without
treatment and sympathy. She showed that this was an inappropriate

13 TORREY, supra note 9, at 36-42.
14 A prevalent symptom of schizophrenia and manic depression is "anasognosia" or a lack

of awareness of self and of one's mental or physical disability. Medication often can ameliorate
this condition and permit untoward symptoms of the mental illness to be controlled. After all,
one must be aware of one's behavior and of the social restraints on disordered conduct before
any serious self-control is possible. See Xavier F. Amador & Andrew Shiva, Anasignosia, Com-
petency, and Civil Liberties,(this volume); Xavier F. Amador & Regine Anna Seckinger, The
Assessment of Insight: A Methodological Review, 27 PSYCHIATRIC ANNALS 798 (1997).

15 www.americanradionetwork.org/features/mentally-ill/stories/jailsl.html (taking an
excerpt from Dorthea Dix, first published book, "Remarks on Prisons and Prison Discipline in
the United States").
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place to care and treat persons with serious mental illness and her
efforts produced a "reform" of treating such persons, in a hospital, as
with any serious medically ill person. A combination of social neglect,
confused public policy, and judicial misapplication of the concept of
"liberty" has caused our nation to inadvertently blunder backwards
two centuries when jails and prisons were the only treatment facilities
for persons with serious mental illness.

II. A HISTORY FORGOTTEN: ABANDONMENT OF THE PARENS
PATRIAE TRADITION

This century has certainly seen an unprecedented acceleration of
science, especially well known miracles of medical science such as
organ transplant, breakthrough medications, and now incredible
events using genetic technology, such as cloning. Much of this pro-
gress has been made possible by new electronic machines. In terms of
research on the brain these diagnostic devices can for the first time
look at actual brain activity in progress and under specified conditions
as well as study post-morbid specimens of tissue known to be associ-
ated with mental illness. It has taken almost two centuries to go
beyond mere speculation on the brain, nature's most enigmatic black
box. Scientists are beginning to understand the locations of the vari-
ous functions of the most complex and wondrous physical object on
the planet, particularly the parts of the brain that are likely involved
with mental illness.

This kind of discovery was the early hope in the field of psychia-
try at the beginning of the nineteenth century. Physicians and scien-
tists concerned with mental illness wanted to emulate the successes
and discoveries of general medicine. Two centuries of disappointment
ensued, not surprisingly, considering that the brain was far more diffi-
cult to study than other bodily organs, functions, or diseases. As it
turns out, contemporary science is finding the locations of mental ill-
ness deep at the center of the brain, not at its surface.

A. Lessons from the Past

Civilization, on the threshold of the twenty-first century, now
understands better than ever before that mental illness is a disease
and is most likely based on a biological condition such as a viral infec-
tion or a chemical imbalance. Yet, although this might seem obvious
to us now, society and government of pre-Eighteenth century did not
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accept that it was an illness. It was the Enlightenment, and philoso-
phers and scientists of that age postulated that mental illness was a
disease and therefore those suffering with it were properly deserving
of government assistance. It was a political innovation for govern-
ment policy to accept the new science and develop policy and funding
to ameliorate mental illness.

Such implementation was another political hallmark of the
United States - to treat mental illness under principle of medicine
with substantial public funds. Help came by way of psychiatric hospi-
tals and legal provisions for guardianship. These measures avoided
large-scale incarceration of the mentally ill by supporting individuals
to remain in their community or with their families. Both of these
approaches although successful throughout the nineteenth century,
have been largely discarded in the 2 0 th century.

European governmental policies had a profound influence on
America.16 Thomas Jefferson, who read the ancient Greek language,
studied the philosophers of the "golden ages" of Greece and Rome in
their original texts. He knew that Hippocrates suggested an asylum as
the ideal place for treatment of mental illness. Ancient Greece was
the golden age of culture and science and it was there that it was first
recognized that mental illness was a disease. There was a very long
hiatus before this idea was again put forth by the Enlightenment, that
mental illness was not the supernatural affliction that it was thought to
be. 7 On this premise social sympathy and government assistance
became the basis for Dr. Benjamin Rush (the "father" of American

16 BERNARD BAILYN, IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION (1967).
Professor Bailyn wrote that:

Everywhere in American the tradition that had originated in seventeenth-century radical-
ism and that had been passed on, with elaborations and applications, by early eighteenth-
century English opposition publicists and politicians brought forth congenial responses
and provided grounds for oppositions politics. But it did more. It provided also a harmo-
nizing force for the other, discordant elements in the political and social thought of the
Revolutionary generation. Within the framework of these ideas, Enlightenment abstrac-
tions and common law precedents, covenant theology and classical analogy - Locke and
Abraham, Brutus and Coke - could all be brought together into a comprehensive theory
of politics.

Id. at 25.
17 NORMAN DAIN, CONCEPTS OF INSANITY 3-11 (1964). Some among the ancient Greeks

and Romans thought mental illness was a treatable disease. See Paul F. Stavis, Civil Commit-
ment: Past, Present & Future, from the Counsel's Corner of the newsletter QUALITY CARE, at
http://www.cqc.state.ny.us.
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psychiatry) and Benjamin Franklin recommending special hospitals
for the mentally ill. 8

However, until the beginning of the 1800's, most societies treated
mental illness as though a curse, corruption of the soul, or a posses-
sion of demons.a9 Persons with mental illness were accorded little
sympathy from the public and even less assistance from government.
The mentally ill were more often punished for their condition and not
differentiated from other "undesirables" such as social deviants,
malingerers, military deserters or criminals.2 °

It is therefore historically ironic, and socially archaic, that govern-
ment policy is causing a reversion to criminalizing the mentally ill,
rather than treating them. In this sense, there is an eerie similarity to
the societal attitudes and government policies of centuries ago, at a
time when the mentally ill and other "social deviants and
undesirables" such as the poor, sick, unemployed, etc. were jailed or
exiled rather than treated. Indeed, the sixteenth century in Europe
was known as the "Great Confinement" and many such individuals
were thrown into so-called "houses of correction. '21 In Colonial
America treatment was somewhat less punitive but still constituted a
type of "benign neglect." If such persons were not already jailed, in
almshouses, or fortunate enough to be taken in by sympathetic and
charitable citizens, they survived only by wandering from town to
town on the chance of finding charity.22

The nineteenth century was a major turning point in govern-
ment's and society's attitudes and activities toward persons with seri-
ous mental illness.23 It ushered in a new responsibility of government
where the sovereign was seen as the parent of all citizens unable to
function, make rational decisions or control disordered behavior in
public.2 4 This concept has roots in Greek and Roman law under the

18 Ralph Slovenko, Civil Commitment Laws: An Analysis and Critique, 17 T.M. COOLEY L.

REV. 25, 28 (2000).
19 MICHAEL FOUCALT, MADNESS AND CIVILIZATION: A HISTORY OF INSANITY IN THE AGE

OF REASON 38-39 (1965).
20 DAVID J. ROTHMAN, THE DISCOVERY OF THE ASYLUM XXXiii (1990).
21 FOUCALT, supra note 19, at 43.
22 Id.
23 ALBERT DEUTSCH, THE MENTALLY ILL IN AMERICA 88-113 (1938).

24 See JOHN LOCKE, Two TREATISES OF GOVERNMENT 348-52 (Peter Laslett ed., 1965)

(written approximately 1690, although there is some dispute within a three-year period); see also
PETER GAY, THE ENLIGHTENMENT: AN INTERPRETATION (3d ed. 1967); BERNARD BAILYN, IDE-

OLOGICAL ORIGINS OF THE AMERICAN REVOLUTION (1977). See also, PHIL FENNEL, TREAT-
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term potestas and pater familia respectively. A later Latin term
coined in English law is still used in modern law to describe this gov-
ernment obligation metaphorically - "parens patriae."25 This means
literally "parent of the country" and refers to the principle that the
King, as sovereign or, in terms of our republican form of the govern-
ment, has an obligation to act as a loving, caring and nurturing parent
for anyone who cannot survive safely or prosper reasonably on his or
her own abilities. In our legal tradition, it is an inherent authority of
government.26

B. The Age of Confinement to Present Day: Has anything been
learned?

Three or more centuries ago criminal commitment was the norm
for the socially deviant, including those with serious mental illness and
behavioral problems, but civil commitment was largely unknown as a
governmental policy until the sixteenth century.27 The uses of so-
called "houses of correction" were not reserved exclusively for any
particular kind of person, but rather for anyone who was considered a
social deviant such as the unemployed, mentally and physically dis-
abled, public drunks, vagrants, etc. Mental illness was not differenti-
ated or treated apart from other conditions such as idleness,

MENT WITHOUT CONSENT (1996). The appointment of the Lunacy Commission of 1815, and its
limited legislative precursor, the Madhouse Act of 1774, began the English tradition of govern-
mental supervision for care of the mentally ill. An example of this evolution in the United States
was the Utica-Marcy Act of 1842. This law created the State Lunacy Commission that later
would become a state agency and then a constitutionally established department of state govern-
ment, the New York State Department of Mental Hygiene, pursuant to the state constitutional
reforms of Governor Al Smith. See David B. Schwartz, Quality Assurance in the Asylum, QUAL-
ITY OF CARE NEWSLETrER 6 (June 1983). "The Department of Mental Hygiene, as distinguished
from the institutions under its control is a lineal descendant of the Lunacy Commission estab-
lished by law in 1889.... In 1912, the Lunacy Commission became the State Hospital Commis-
sion . . . and in 1927 the Department of Mental Hygiene was organized under a single
Commissioner to whom was granted all the power previously exercised by the Commission." A
Report by a Commission Appointed by Honorable Thomas E. Dewey Governor of the.State of
New York: The Care of the Mentally Ill in the State of New York 12 (1944).

25 See SAMUEL JAN BRAKEL et al., THE MENTALLY DISABLED AND THE LAW, 9-10 (1985).
26 Late Corp. of the Church of Jesus Christ of Latter-Day Saints v. United States, 136 U.S.

1, 57-58 (1890); Parens patriae literally means "a parent of the country" and refers to the tradi-
tional role of the state as sovereign and guardian of persons with a legal disability to protect their
health and welfare, especially for mentally disabled persons and infants. See BLACK'S LAW Dic-
TIONARY 1114 (6th ed. 1990).

27 FOUCALT, supra note 19, at 38-39.
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drunkenness, homelessness, etc., which society condemned or sought
to correct by the power of the state.28

Examples of the cruelty visited on the mentally ill in the sixteenth
century into the early seventeenth century are not hard to find. In
1532, the Parliament of Paris decided to arrest beggars and force them
to work in the sewers of the city while chained in pairs.29 Such forced
labor was also imposed upon poor scholars, indigents, peasants driven
from their farms, disbanded soldiers or deserters, unemployed work-
ers, impoverished students, and even the sick. In England, by an act
of Parliament of 1575, the government punished vagrants and con-
fined the poor to institutes known as "houses of correction." In 1606,
by decree of the French Parliament, it was permitted to whip beggars
in the public squares, brand their shoulders, cut off their hair, and
then drive them from the city.30 Archers were posted at the city gates
to prevent re-entry. In 1630, the King of England established a com-
mission to assure vigorous enforcement of the "poor laws," which of
course included persons with mental illness, but did not differentiate
them from the population of persons in need of correction.3 Specifi-
cally, these laws applied to, "all those who live in idleness and will not
work for reasonable wages and who spend what they have in taverns
... [f]or those with wives and children inquiry must be made whether
they were married and the children baptized. 3 2

A change of government policy and social attitude that was a sign
of better things to come was in 1656 when King Louis established the
H6pital G6n6ral in Paris to accept the poor, the military invalids, and
the sick. Although neither the law nor the hospital differentiated
among its residents or provided special care for the mentally ill, it was
nevertheless a recognition by government to provide some care for
the less fortunate.33 For the first time, this decree required the pub-
licly chartered hospital to accept, lodge, and feed those who presented
themselves rather than let them fend for themselves or, in the alterna-
tive, suffer even harsher punitive measures. The stated purpose of the

28 Id. at 50.
29 Id. at 47.
30 Id.

31 Id at 50.
32 Id.
33 Id at 39.
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H6pital G6n6ral Act of Paris was to prevent "mendicancy [begging]
and idleness as the source of all disorders. 34

When England's King Henry IV began the siege of Paris, the city
had 100,000 inhabitants, 30,000 beggars with 6,000 residents in the
H6pital Gn6ral. The H6pital G6n6ral of Paris was less than a psychi-
atric hospital, but it was nevertheless an improvement over banish-
ment or torture. As will be discussed later with psychiatric hospitals
in the United States, they were established for purposes of treatment,
but often devolved into principally places of confinement. By the end
of the eighteenth century one out of every one hundred citizens of the
city of Paris was confined in these hospitals and institutions. As
Anatole Francois Thibauet was later to write: "The Law in its majestic
equality, forbids all men to sleep under bridges, to beg in the street,
and to steal bread - the rich as well as the poor."35

In England, a decree of 1697 created the office of justice of the
peace to establish houses of correction in various provinces and to
collect taxes for their support. By the end of the eighteenth century in
England there were 126 such facilities. As their names implied, con-
finement and labor was thought to be ameliorative of idleness and
other disorders producing deviancy. As in France, throughout the
seventeenth century persons with mental illness were not segregated
or differentiated in any way from persons who were poor, unem-
ployed, physically ill or mentally debilitated, idle, or otherwise socially
deviant. The horrors of these hospitals were numerous, particularly
because mental illness was not understood as a disease, but rather a
condition for which the victim was culpable or a sign of divine disfa-
vor. Treatment was based upon theories that the undesirable behav-
iors could be "corrected" by punishing illness, idleness, or immorality.

In this age the "animalistic theory" was the predominant view of
what we now call mental illness. It held that those who exhibited such
exaggerated and bizarre behavior had the sensibilities of animals and
did not feel pain such as cold or physical punishment; to the contrary,
such individuals would thrive under harsh conditions. Accordingly,
many of the cells in these houses of correction were built to resemble
animal cages and the resident inmates, including women, were often
crowded together and kept naked in these very tiny rooms. Drench-

34 Id at 57.
35 Jacques Anatole Francois Thibault, Le Lys Rouge, in John Bartlett, Familiar Quotations

655 (15th ed. 1980).
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ing in cold water, along with other forms of brutality and force, was
often used to attempt to control or alter unwanted behaviors, chase-
out demons, sin, etc.

In England it was not unusual for a family to take their children
on a Sunday trip to see the insane in these facilities surrounding urban
areas. Madness was not understood as mental illness; rather, it was
thought, "madness borrowed its face from the mask of the beast."36 It
was customary in the Middle Ages through the late 1700s for these
houses of correction in England and France to publicly display the
insane. Observing their behaviors could be a lesson for everyone,
especially children. All could see inmates chained to the walls of the
asylum and their pain as inherent punishments for sin, idleness, and
many types of social deviance. According to St. Vincent DePaul:

The principal end from which such persons have been removed here,
out of the storms of the great world, and introduced into this solitude
as pensioners, is entirely to keep them from the slavery of sin, from
being eternally damned, and to give them means to rejoice in a perfect
contentment in this world and in the next.37

In seventeenth century England, records show that one penny
was required for such a viewing. According to one accounting, 400
pounds normally was accumulated over the course of a year. This rep-
resented approximately 96,000 visits.38

In Colonial America, public support for indigent mentally ill peo-
ple was not considered a government responsibility. The Colonies
were sparsely populated and lacked most types of institutional facili-
ties that were prevalent in a more urbanized Europe, such as fire
departments and public schools. Many towns and cities in early
America had no jails or prisons. The situation of mentally disabled
persons with neither means nor family was desperate and they often
had no choice except to join wandering bands drifting from town to
town. These bands were treated as monolithic groups with no attempt
to segregate mentally ill persons from those who were drifters or
merely unemployed. Thus, until the time of the American Revolu-
tion, the European view prevailed that idleness was socially unaccept-

36 See Stavis, supra note 17.
37 Id.
38 Id.
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able, if not also sinful.39 During this era, "[c]onfinement was the
common, and the preferred, response to the deviant and
dependent."4

In the early 1 9 th century the thrust of treating mental illness was
the growing belief that "environmental conception of the causes of
deviant behavior encouraged men to believe that such ailments as
insanity were curable."41 Later the so-called "mental hygiene" move-
ment at the beginning of the twentieth century and the continuing fail-
ure to discover the etiology and cure for mental illness, it became an
attempt to prevent mental illness from spreading throughout the
population.42

Throughout this period psychiatric hospitals were consistently
thought to be necessary and the perfect venue for treating mental dis-
ease as well as for experimentation to discover a cure. Hospitals were
also meant to be asylums in the Hippocratic sense of the word, i.e.,
restful places with pure air, food, and water that would be conducive
to cure.43 They were the incarnation of the state's obligation of paren-
tal-type guardianship to protect the mentally ill.

They would try to create - in a way reminiscent of the founders of
utopian communities - a model society of their own, not to test a
novel method for organizing production or making political decisions,
but to exemplify the advantages of an orderly, regular, and disciplined
routine. Here was an opportunity to meet the pressing needs of the
insane, by isolating them from the dangers at loose in the community,

39 See generally, FOUCAULT, supra note 19.
40 See ROTHMAN, supra note 20, at xxv, 31.
41 Id. at 130-34.
42 GERALD N. GROB, MENTAL ILLNESS AND AMERICAN SOCIETY, 1875-1940 178 (1983).

Between 1900 and 1940 a self-conscious mental hygiene movement replaced an older pre-
scriptive and didactic tradition. Amorphous in form, the movement was based on a union
of science and social activism and reflected a pervasive confidence in the ability of human
beings to prevent disease and other social ills. Nor did mental hygienists limit their activi-
ties to the problems of mental illness; many were involved in education, child guidance,
and the modification of behavior generally. Indeed, the emphasis on prevention grew in
intensity because access to funding was facilitated by new philanthropic foundations that
were playing an increasingly significant role in American society. In 1911 John D. Rocke-
feller helped to make possible the establishment of the Bureau of Social Hygiene, which
was incorporated two years later and supported the study of prostitution, venereal dis-
ease, delinquent females, and the relationship between moral problems and law enforce-
ment. The Bureau was only one of many similar organizations, all of which shared to one
degree or another a utopian vision of a society in which disease was the exception rather
than the rule.
43 See generally supra note 24.
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and to further a reform program, by demonstrating to the larger soci-
ety the benefits of the system. Thus, medical superintendents and lay-
men supporters moved to create a new world for the insane, one that
would not only alleviate their distress but also educate the citizens of
the republic. The product of this effect was the insane asylum.44

Of course, this was not what psychiatric hospitals ultimately
became in the late 19th and early 20th centuries. Yet, their failure was
not an inherency of institutions. It was a predictable result of govern-
ment and public neglect, overcrowding of hospitals, and over opti-
mism about developing a valid and reliable scientific knowledge of the
brain that identified causes of mental illness and would lead to the
discovery of medicines or therapies. These failures eventually led to
the abandonment of a vigorous search for a cure and caused the fate
of mentally ill persons to be left to hospital administrators who were
overwhelmed and lacked adequate resources.45 The centralization of
mental health bureaucracies occurred after cities and counties began
to transfer patients in local facilities to state psychiatric hospitals as a
way to cut costs. 46

III. "DEHOSPITALIZATION": A TALE OF Two COMMUNITY
TREATMENT SYSTEMS

As primitive as the science of general medicine was in the early
days of the Republic, psychiatry remained without a valid empirical or
scientific basis for two centuries more. Originally psychiatry was an
administrative specialty of medicine and its practitioners desired to
become as accepted and successful as the medical arts and sciences, a
goal that consistently eluded them. The hospital system over which
psychiatrists presided also failed to find a Holy Grail that would cure
mental illness and upon that failure government attempted to meet

44 Id. at 129.
45 Id.

Institutionalization was not a last resort of a frightened community. Quite the reverse.
Psychiatrists and their lay supporters insisted that insanity was curable, more curable than
most other ailments. Spokesmen explained that their understanding of the causes of
insanity equipped them to combat it, and the asylum was a first resort, the most important
and effective weapon in their arsenal.... And professionals and laymen alike desperately
wanted to credit calculations that would glorify American science and republican humani-
tarianism. A cure for insanity was the kind of discovery that would honor the new nation.

Id. at 131-32.
46 See e.g., PAUL F. STAVIS, Conditional Release: An Old Idea Whose Time Has Come?

QUALITY CARE 2, 3 (Aug.-Sept. 1990).

2000]



CIVIL RIGHTS LAW JOURNAL

the growing demand for custodial care from an ever-growing and
aging population. These social pressures corrupted the idea of the
asylum and caused mental hospitals to spin out of control, thus losing
or at a minimum changing the purpose of their mission.

At the beginning of the twentieth century, a half century before
the discovery of psychotropic medications, the growing failures of the
psychiatric hospitals, some subtly beyond complete discernment,
prompted a group called "Progressives" to make a first attempt at
dehospitalization because:

Curiously enough, neither psychiatrists, public officials, nor involved
laypersons were fully cognizant of the extent to which the role and
character of mental hospitals were being altered by a changing patient
population. There was general agreement that too many patients had
become "institutionalized" and hence were on public largesse; that
brutality and neglect were endemic; that deteriorating physical plants
and inadequate care were common; that lethargy, neglect were
endemic; and overcrowding had reduced mental hospitals to the status
of inadequate poorhouses. 47

The intent of the Progressives was to reduce, but not eliminate,
the role of the state hospitals. The proposed solution was an extensive
community treatment system that was modeled on the parole mecha-
nisms of the criminal justice system. In this model, social workers
would play the guardian role for the state just as parole officers were
already doing for criminals in order to see whether former patients
could survive and adequately behave in their communities. Unlike
the contemporary dehospitalization effort, there was a realization that
many patients would need some form of monitoring and supervision
while in the community or it just wouldn't work. Maintaining the exis-
tence of hospitals would provide not only the back up when a person
needed more intensive care, but they would also serve to coordinate
treatment in their respective community.

Adolf Meyer, one of the founders of the "mental hygiene" move-
ment, was a leader in the effort to diminish long term care in state
institutions in favor of temporary hospital treatment followed by com-
munity care. He thought that the chaotic conditions in the state hospi-
tal were beyond correction and were major inhibitions on the work of

47 GROB, supra note 42, at 199.
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psychiatry. He also thought community treatment was possible and
better for most patients or at least those where some amelioration of
the disordered symptoms of mental illness was possible.

"Anyone who tries to follow the work of a hospital," insisted Meyer,
"will see ... There is no branch of medicine so little prepared to make
use of all the new methods of investigation as psychiatry." And he
had little difficulty in making his charges specific. Diagnosis and treat-
ment were impossible to carry out inside the asylum. Staff turnover
was too high: "a body of attendance which in some hospitals changes
over four times over the year is too far from Utopia to even deserve
the unqualified title nursing force." Overcrowding had reached scan-
dalous proportions, making even the most rudimentary form of
patient classification impossible. For all the keen dissatisfaction with
these conditions, neither Meyer or Beers, nor any other leader in the
mental hygiene movement, wanted to close down institutions. Asy-
lums were to be upgraded, not eliminated. In effect, he offered the
medical superintendents two options. Transfer of the state asylums
into psychopathic hospitals, joining the mental hygiene movement as
partners; or they could administer institutions which were backup
places for the new program, offering custody to those beyond
treatment. 48

Regrettably, this movement failed not due to any inherent defects
in the plan, but rather due to the entrenched state bureaucracy refus-
ing to relinquish its monopolistic holds on care of the mentally ill.
Care meant government jobs for bureaucrats and custody meant
power and prestige for the superintendents of the institutions. Small
progress was made toward a supervised community treatment system,
but it was ultimately usurped, digested, and died at the hands of the
state institutions. The role of the hospitals reasserted primacy but not
as hospitals, rather as large-scale domiciliary institutions. The first
attempt at dehospitalization was spurred by the failure of the institu-
tions to control the brutality and neglect for which they became infa-
mous, because symptom control was relatively unlikely in the vast
majority of cases.49

48 DAVID J. ROTHMAN, CONSCIENCE AND CONVENIENCE 319 (1980) [hereinafter ROTHMAN

49 Id. at 325-29.
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The second dehospitalization movement was based on new
psychotropic medications that could control many of the disordered or
anti-social symptoms of serious mental illness. The possibility of con-
trolling at least the untoward symptoms of serious mental illness was
seen by government policy makers, supporters of community treat-
ment, and in many other quarters as a way of greatly lowering costs,
chaos, abuses and generally eliminating what was the state institu-
tional system of care and treatment.

A community system of care also became the ardent goal of a
"war of liberation" by newly forming constituencies composed of law-
yers,50 some medical professionals, and many former patients. 51 These
lawyers were very resourceful and ingenious. They used a very old
law, the Civil Rights Act of 1871,52 that was later bolstered by a very
generous Civil Rights Attorneys Fees Awards Act, 53 and combined
these with the intimidating power of liberal federal rules for "class
actions" that permitted amassing hundreds or thousands of patients
into one group of plaintiffs. These lawsuits revealed lurid and often
horrifying conditions of state institutions. Amplified by press cover-
age, the shock reverberated through actions of federal judges, politi-
cians, and the public bringing state bureaucracies to their knees with
acts of contrition.

The joy of reform by defeating and shaming the states obscured a
strange reality that the states were gloating in silence. These defeats
would lead to closing of old, often decrepit, troublesome and expen-
sive state hospitals. The bureaucracies would gladly accept these
defeats and effectively use them as a catalyst in shedding themselves
of the overburdening economic realities of contemporary institutions,
intransigent state labor unions, and the treatment of difficult patients.
The obvious is often overlooked in that most of these cases ended by
"consent judgments," i.e., the state defendants more or less uncondi-
tionally surrendered to the plaintiffs.

50 Various influential books of this era also utilized the terminology of war. See, e.g.,
BRUCE ENNIS, PRISONERS OF PSYCHIATRY: MENTAL PATIENTS, PSYCHIATRISTS AND THE LAW

(1972); Thomas Szaz, Psychiatric Justice 154 BRIT. J. PSYCHIATRIC 864 (June 1989) and DAVID J.
ROTHMAN & SHEILA ROTHMAN, WILLOWBROOK WARS: A DECADE OF STRUGGLE FOR SOCIAL
JUSTICE (1984).

51 Leonard S. Rubenstein, Reflections on Freedom, Abandonment and Deinstitutionaliza-
tion, an essay in Choice and Responsibility: Ethical Dilemmas in Services for Persons with Mental
Disabilities, at 53-67 (Clarence J. Sundram ed., 1994).

52 42 U.S.C. § 1983.
53 Id. § 1988.
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This surrender solved many problems for the state bureaucracies.
It would immediately relieve the pressure though a promise to make
immediate changes and repairs to the facilities, although these would
generally happen more slowly than expected. The federal courts
would assume "continuing supervisory jurisdiction" over state facili-
ties (often for decades) which meant that the court would retain
authority to issue further orders regarding the terms of the consent
judgment. This also took the heat off the state and was reassuring to
all the reformers in having the majesty of the federal bench leading
and overseeing the reform, notwithstanding that federal judges had
little knowledge of mental disabilities or state hospital operation and
certainly did not have time or inclination to learn these complexities.54

Most importantly there was an enormous but little realized bene-
fit in the bureaucracies becoming highly influential and beneficiaries
in the state budget. The state agency could lobby the legislature for
large increases in their budget in order to comply with the consent
judgment. Legislatures, having little or nothing to do with the litiga-
tion concessions made by the executive branch and not fully under-
standing what was involved, were usually quite willing to appropriate
the funds requested. Often the lobbying of the legislature was also
joined by various constituency groups of family members, established
advocacy groups or former patients themselves. This situation was
reminiscent of the comic movie "The Mouse that Roared" where a
small country declares war, farcically invading the United States with
one rowboat full of men brandishing medieval weapons. These invad-
ers rowed into Manhattan harbor unnoticed, overlooked as merely
more of the weird inhabitants of that city, with the purpose of quickly
losing the war in order to receive U.S. foreign aid.

State bureaucracies would have less responsibility, more federal
aid and state appropriations, relief from the pressures of scandalous
conditions, and the gratitude of various constituencies by the mea
culpa solemnified before the federal court. Losing these cases was
ironically a major win. The times and conditions were changing and
becoming more complex. In federal litigation, these groups all had
"change" as a common goal, which included the demise of institutions
as they existed. Yet their motives and purposes were quite different,
divergent and sometimes tacitly at odds. It was agreed that state psy-

54 DAVID J. ROTHMAN & SHEILA ROTHMAN, WILLOWBROOK WARS: A DECADE OF
STRUGGLE FOR SOCIAL JUSTICE (1984).
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chiatric hospitals were dinosaurs. They were too expensive to operate,
but difficult to shut down due to political pressures that state labor
unions could bring to bear. Their occupants, the seriously mentally ill,
were the most expensive to treat in part because they were very resis-
tant to treatment and prone to substance abuse.

The bureaucracy was fatigued, embarrassed, and desperately in
search of a way out of its problems as well as future responsibilities for
providing direct, hands-on care. It was content to enjoy the new found
largesse produced by additional funding to comply with consent judg-
ments, pleasing ever louder constituency groups, and relegate itself to
a regulatory and funding role for licensed or contractual services pri-
vate organizations. The "Mouse that Roared" was the perfect solution
serendipitously produced by the litigation in federal courts.

These odd bedfellows, that science and the federal judiciary made
possible, produced an unlikely partnership between the state and anti-
psychiatric movements. Together they caused what has been charac-
terized as the largest government sponsored liberation movement in
this country's history.55 It appears now to many advocates that their
exuberance might have been excessive and irrational. What they
achieved was less involvement from the government and eventually
proportionately less public funds to follow patients into the commu-
nity treatment programs. This meant there was less safety net, more
incarceration, less ameliorative treatment and more social deviancy.

It is undoubtedly as regrettable as it is clear that both sides of the
political spectrum - those who applauded and lamented the demise of
the psychiatric hospital - would agree that poor planning and insuffi-
cient funding has generally caused community treatment to fail. The
psychiatric hospitals that survived took a disproportionate amount of
funds, and dedicated funds for community placement never material-
ized or were ephemeral if they did. This failure is in part attributable
to the absence of those aspects of hospital care no longer provided by
hospitals, such as supervision of individuals, domiciliary services,
employment, and other activities. Social deviancy was purposely
defined down5 6 to accommodate the unwillingness of the state to
become involved in an individual's so-called "lifestyle," a disingenu-
ous euphemism for neglect of many former patients living in boxes or

55 TORREY, supra note 9, at 8-9.
56 Daniel Patrick Moynihan, Defining Deviancy Down, 61 AM. SCHOLAR 17 (1993).
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under bridges.57 Obviously, a person who is supervised in a hospital
has little opportunity to commit a crime against the public (although
certainly crimes were committed within the institutions) or to be
arrested and jailed. Outside the supervised treatment in a hospital,
many individuals with serious mental illness are not able to maintain a
treatment regime by themselves. This deficit is often exacerbated by
the use of illicit drugs, increasing anti-social or violent behavior and
leading to ostracism from the community via the criminal justice
system.58

Another strategy to attack the system of state psychiatric hospi-
tals was to convince the courts to create new due process rights for
patients who refuse psychiatric treatment, even though these patients
were incompetent to refuse and were in dire need of treatment. Per-
haps due to familiarity with criminal justice, and almost certainly due
to illogical premises, the courts imposed a crypto-criminal model of
due process in cases of compulsory civil commitment and treatment.
These judicial decisions mandated, usually without the benefit of an
authorizing statute, an analogous type of trial and due process proce-
dure to that of the 1960's. The same criminal mandates were imposed,
such as the right to counsel to oppose treatment, high burdens of
proof against state intervention for purposes of treatment, frequent
rejection of clinical judgments replaced by judicial determinations of
appropriate clinical treatment, and most of all, apparent nullification
of the parens patriae justification for state action, leaving only "dan-
gerousness" as constitutionally acceptable predicate. Thus hospitaliza-
tion was decreased, but this approach has also made supervised
community treatment nonexistent due to being prohibitively expen-
sive or logistically impossible in many cases. The tragedy of this situa-
tion was poignantly described by the late U.S. Circuit Judge David L.
Bazelon, a noted champion of the rights of persons with mental ill-
ness. He criticized this blind rush to put some patients into the com-

57 See infra note 124. In the Billie Boggs case, the lower court's opinion astonishingly
accepts incredible explanations for psychotic and dangerous behaviors, characterizing them as
lifestyle choices and exercise of First Amendment rights of public protest. The judge also com-
pletely ignores the three days of pre-hearing psychiatric treatments that clearly permitted
respondent to be coherent enough to offer such explanations.

58 Marvin S. Swartz et al., Violence and Severe Mental Illness: The Effects of Substance
Abuse and Non-Adherence to Medication, 155 AM. J. PSYCHOL. 226 (1998).
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munity without adequate preparation because it often meant leaving
them helpless on the streets.5 9

In doing this, the judiciary overlooked substantial scientific evi-
dence that serious mental illnesses, especially when some individuals
are using illicit drugs and alcohol, are related to a loss of insight, con-
trol and an increased violence and criminal behaviors. An unstruc-
tured community environment does not inhibit such tendencies.60 The
supervision and protection that was once provided by hospitalization,
has belatedly been realized. Catch-up measures, such as aggressive
case management or court orders to maintain treatment (known as
"assisted outpatient treatment" or "outpatient commitment") have
been increasing, but have not been sufficiently utilized. Underutiliza-
tion reflects the dearth of funds for community services, little appreci-
ation for the overall consequents in increased incarceration and
treatment reticent mental health bureaucracy. The nation is now
using the criminal justice system to provide the patient with inferior
and ineffective treatment while the taxpayer is bearing the burden of
such, and eventually the patient will go through that cycle again after
the inevitable release from jail or prison.

These individuals, rather than being the metaphorical "prisoners
of psychiatry" that legal advocates formerly described, are increas-
ingly becoming real prisoners of our nation's jails. It is especially dis-
appointing that there is such a lack of appreciation by the judiciary for
the current science on the brain and mental illness as well as for the
potential of psychiatry to provide, not deprive, the patient with libera-
tion by controlling symptoms of serious mental illness, restoring
awareness and ability to manage one's own life, better ensuring free-
dom from long-term hospital care and supporting life in the commu-
nity with family and friends, and with gainful employment or other
activities that are the joy of life.

59 David L. Bazelon, Institutionalization, Deinstitutionalization and the Adversary Process,
75 COL. L. REv. 897 (1975).

Deinstitutionalization poses many of the same dangers as the closed institutions - and
perhaps some new ones besides. The "promise of freedom" may be just a chimerical as
the "promise of treatment".... How real is the promise of individual autonomy for a
confused person set adrift in a hostile world? ... Are back alleys any better than back
wards? ... Just as all patients cannot be helped by "environmental" or "milieu" therapy,
not all patients will be helped by autonomy in the community.

Id. at 907-08.
60 Jeffrey Swanson, et al.; Violence and Severe Mental Disorder in Clinical and Community

Populations: The Effect of Psychotic Symptoms, Comorbidity, and Lack of Treatment, 60 PSYCHI-
ATRY 1, 18 (1997).
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IV. THE INCARCERATED MENTALLY ILL

A. Profile
Especially among the state prison population, the differences

between those incarcerated with a mental illness and those without a
history of mental illness are striking in terms of the crimes committed:

" The mentally ill are more likely than other inmates to be in
prison for a violent crime. 52.9% of the mentally ill are in
prison for a violent offense, as opposed to 46.1% for the rest of
the state systems. 61

" Mentally ill prisoners are twice as likely to have committed sex-
ual assault crimes in the state system and are twice as likely to
have committed robbery in the Federal system.62

" Mentally ill inmates are nearly half as likely to be in prison for
a drug related offense than other inmates (12.8% versus
22.2%) and persons with mental illness are equally as likely to
be in prison for a public disorder offense as others. Because
so-called "co-morbidity," i.e., mental illness associated with
drug or alcohol abuse, causes more violence, the mentally ill
tend to have higher incidences of violence than either the gen-
eral population or other persons with mental illness who do not
abuse drugs or alcohol.63

According to the United States Department of Justice, persons
with serious mental illness annually commit approximately 1,000
homicides. In 1999, the number of mentally ill inmates in United
States jails and prisons reached 283,000. 4 A contributing cause for
many of these individuals is their failure to take psychotropic medica-
tions that help them remain stable and non-violent. Recent examples
of the phenomena of medication cessation and violence are seen in
the cases of Russell Weston,65 who killed two Capitol guards in the
summer of 1998, and Andrew Goldstein, who was convicted of homi-
cide for pushing Kendra Webdale to her death in front of a New York

61 Bert Pepper, Fact Sheet, available from Bert Pepper, M.D., Director, The Information
Exchange, 120 North Main Street, New City, NY 10956; (914) 634-0050; FAX (914) 634-1690.

62 Paul S. Appelbaum & Thomas Grisso, The MacArthur Treatment Study I: Mental Illness
and Competence to Consent to Treatment, 19 L. & HUM. BEHAV. 105 (1995); Pepper, supra note
16.

63 Applebaum & Grisso, supra note 62; Pepper, supra note 61.
64 www.americanradioworks.org/features/mentally-ill/pollstats.html.
65 See Marianne Szegedy-Maszak, Psychosis and Punishment: Should the Mentally Ill Be

Drugged So They Can Face Execution?, U.S. NEWS & WORLD REP., Mar. 26, 2001, at 50.
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City subway.66 Both of these men had long histories of severe mental
illness and prior violence. Both committed homicide during periods
when they were not taking their medications to control their delusions
concerning their actual victims having some relationship or posing a
threat to them.

There are also frequent cases where a seriously mentally ill per-
son becomes a victim of violence because the police mistakenly
believe he poses a threat or do not know how to identify behaviors
associated with mental illness and how to cope with them. The police,
of course, believe that they are acting in self-defense, yet better train-
ing to help police understand mental illness might have permitted a
de-escalation of this situation.67

B. Demographics: Gender as a Factor

Surveys of the mentally ill prisoners have yielded interesting
results regarding the demographic making up those incarcerated.

* Female inmates are almost twice as likely to report a mental
illness than their male counterparts.66

* 78.4% of mentally ill female inmates report sexual or physical
abuse prior to incarceration. This compares to a 50.9% rate of
abuse among the rest of the female prison population.69

* Mentally ill male prisoners in the Federal system are six times
as likely to report a history of sexual or physical abuse than the
other males (30% compared to only 5.5%). Those in the state
prison systems are twice as likely to have been abused.70

These results tend to indicate that, especially among females, the
mentally ill are highly susceptible to incidents of abuse that can lead
to an exacerbation of their condition or behavior that encourages a
life of crime.71

66 See id.

67 Cataloging of such incidents can be found on the website of the Treatment Advocacy
Center: http://www.psychlaws.org.

68 See generally Jailing the Mentally Ill at www.americanradioworks.org/features/men-
tally-ill/poll/stats.html.

69 See id.

70 See id.

71 The mentally ill also uniformly report higher levels of alcohol and drug abuse than their
counterparts.
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C. Federal and State Differences

1. Federal Prisons

It appears that the Federal penitentiary system does a better job
than the state and local systems of routing mentally ill criminals away
from prison, towards mental health care.

* An estimated 16.2% of the state prison population is mentally
ill.

* 16.3% of those in local jails and 16% of those on probation are
considered mentally ill.

* Only 7.4% of those in Federal prison, however, fall into this
same category.72

Why is the rate of mental illness among Federal prison inmates
approximately half as much as that among state and local systems?
Are the mentally ill simply not committing crimes of such a nature
that lead them into the Federal system? Or are states having a more
difficult time identifying and treating the mentally ill, hence they are
placed into the regular prison system by default? 73 An examination of
several state systems may yield the answers to these difficult
questions.

2. State Prisons

Following are examples from three states, one eastern, one south-
ern and one mid-western:

a. New York

In New York, budget cuts have been made in programs treating
the mentally ill in favor of programs designed to treat those with sub-
stance abuse problems.

72 For an excellent review of state and local programs, see E. Fuller Torrey, et al.,
"Criminalizing the Seriously Mentally Ill," Public Citizen's Health Research Group, 89-96
(1992); see also, H,.R. Lamb & L.E. Weinberger, Persons with Severe Mentally Illness in Jails and
Prisons: A Review, 49 PSYCHIATRIC SERV. 483, 483-92 (1998); N. RUBIN & S.W. MCCAMPBELL,
THE AMERICAN WITH DISABILITIES ACT AND CRIMINAL JUSTICE: MENTAL DISABILITIES AND
CORRECTIONS, NATIONAL INSTITUTE OF JUSTICE RESEARCH IN ACTION (1995).

73 Inmates with Developmental Disabilities in New York State Correction Facilities, a Report
of the New York State Commission on Quality of Care for the Mentally Disabled (Mar. 1991), at
iv, 31. (Prison guards were particularly adept at spotting both developmental disabilities and
serious mental illness.).

2000]



CIVIL RIGrS LAW JOURNAL

* In the New York City jail system, twenty-four percent of the
new inmate population consistently requires some sort of
mental health service.74

• In the state correctional system of New York, fifteen percent of
the entire prison population suffers from a persistent or signifi-
cant mental illness.75

According to those who see the day-to-day influx of the mentally
ill into the criminal justice system, New York does attempt to treat
these individuals, but lacks the necessary resources to do an effective
job. Hence there is a revolving door situation whereby the mentally ill
are incarcerated for a time and possibly treated, but are eventually
released, only to reenter the system again.76 Moreover, the majority
of the mentally ill also abuse alcohol and drugs, but there has been a
historical reluctance to treat these conditions within one comprehen-
sive program, even when the person is incarcerated.

b. Michigan

In Michigan, the Department of Corrections, while recognizing
the problem of the mentally ill in its system, has had trouble coping
with the issue.

" Approximately 30.7% of the Michigan prison population is in
need of psychiatric assistance.77

* The number of prisoners in the Michigan system who were for-
mer patients in state mental health institutions has risen
twenty-three percent over the last four years.78

" A total of 952 mental health beds are set-aside for prisoners
out of a total prison population of 43,712. In other words, at
any one time, only about two percent of the prisoners may
receive inpatient mental health services. These beds are not
necessarily hospital beds.79

As in other prison systems, in Michigan, fellow inmates and cor-
rectional officers typically do not understand the inmates' mental con-

74 See Hon. Abraham G. Gerges, The Faceless Mentally Ill in Our Jails, N.Y. ST. B.J. 52
(Mar. 1999).

75 Id.
76 Id.
77 See Patricia A. Streeter, Incarceration of the Mentally II: Treatment or Warehousing?, 77

MICH. B.J. 166 (Feb. 1998).
78 Id.
79 Id.
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dition. This has lead to intra-facility punishment and eventual
segregation of the mentally ill rather than treatment. This is not only
a result of a lack of available care for them, but also produces diffi-
culty in the identification of the mentally ill. Once these prisoners do
finally make it out of the corrections system, Michigan faces a similar
revolving door problem as seen in New York and most other states.8 °

c. Georgia

One recent study of Georgia's prisons found the correctional sys-
tem's mental health services constituted a "non-system" of care.81

There were few policies on high-risk prisoners, such as the use of
medications. There was no referral for diagnosis, and there was no
management system for prisoners who showed signs of mental illness.

The diagnoses that were made were unreliable and inaccurate,
usually lacking any consistency in recognizing mental illness. That is,
diagnoses varied from facility to facility even as to distinguishing
schizophrenia from bipolar disorder. Many cases of mental illness
went totally undetected and therefore untreated, especially for the
medically ill and elderly. Continuity of care was virtually non-existent
because staff rarely obtained treatment records and treatment histo-
ries. Medications tended to be overprescribed, especially anti-
psychotic and antidepressant drugs, perhaps more for control than
ameliorative purposes.

Staff generally lack training in either recognizing mental illness or
coping with it on all levels. Additionally, there was no oversight of
this lack of quality care.' As previously stated, most states and locali-
ties either do not recognize the dimensions of problem or choose to
ignore it. Undoubtedly, it is the inherent difficulty that comes with
this treatment resistant population that dampens any attempts to
address it. One approach being tried by an increasing number of
localities and states is diversion of the mentally ill away from prisons
and into community mental health programs. Memphis, Tennessee,
and Seattle, Washington, have been leaders in training police and cor-
rections officials in identifying the mentally ill and steering them into

80 Id.
81 R.L. Elliott, Evaluating the Quality of Correctional Mental Health Services: An Approach

to Surveying a Correctional Mental health System, 15 BEHAVIORAL SC. & L. 427, 427-38 (1997).
82 Id.
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psychiatric treatment programs.83  Also police can be quite useful in
diverting cases from the criminal justice system into treatment in
appropriate cases.'

Another approach is the creation of so-called "mental health
courts" which defer criminal sentences in favor of voluntary agree-
ment to accept psychiatric treatment. Recently, Congress enacted a
federal legislation with the specific purpose of funding such courts.85

3. Before and After Prisons
Prior to committing a crime and being sent to prison, the men-

tally ill display other characteristics that differentiate them from the
rest of the prison population.

" Mentally ill prisoners have a slightly higher likelihood of hav-
ing committed a prior crime.86

" Especially in the category of violent offense repetition, the
mentally ill have a significantly higher incidence of recidivism.
43.7% of mentally ill federal prisoners previously committed a
violent crime, as compared to only 21.6% among the general
prison population.87

A substantial portion of the mentally ill that end up in prison
were homeless individuals prior to incarceration.

83 See Margaret A. Watson, et al., Police Referral to Psychiatric Emergency Services and Its
Effect on Disposition Decisions, 44 Hosp. & COMMUNITY PSYCHIATRY 1085 (1993); S.M. Morris
& H.J. Steadman, Keys to Successfully Diverting Mentally Ill Jail Detainees, American Jail 47-49
(July/Aug. 1994); American Psychiatric Association. (1989). Psychiatric Services in Jails and Pris-
ons: Report of the Task Force on Psychiatric Services in Jails and Prisons. Washington, DC.
American Psychiatric Association.

84 Steadman, H.J., Barbera, S., & Dennis, D., A National Survey of Jail Mental Health
Diversion Programs, 45 Hosp. & Community Psychiatry 1109-1113 (1994); Steadman, H.J., S.M.
Morris, & D.L. Dennis (1994). Developing Effective Jail Mental Health Diversion Programs. Del-
mar, NY: Policy Research Associates, Inc.; Rogers, R. & Bagby, M. Diversion of Mentally Disor-
dered Offenders: A Legitimate Role for Clinicians, 10 BEHAV. Sci. & L. 407-418 (1992)

85 See S. Res. 2639 106th Cong. (2000) (To Amend the Public Health Service Act to Pro-
vide Programs for the Treatment of Mental Illness: "Part V - Mental Health Court under Sub-
part 1-Mental Health Court Grant Program".); S. Res. 976 106th Cong. (1999) (To amend title
V of the Public Health Service Act to focus the authority of the Substance Abuse and Mental
Health Services Administration on community-based services for children and adolescents, to
enhance flexibility and accountability, to establish programs for youth treatment, and to respond
to crises, especially those related to children and violence.).

86 Daniel A. Martell, Ph.D., Richard Rosner, M.D., Ronnie B. Harmon, M.A., Base-Rate
Estimates of Criminal Behavior by Homeless Mentally Ill Persons in New York City, 46 PsYCHI-
ATRIC SERVICES 596 (1995).

87 THEODORE MILTON, PHD, ET AL., PSYCHOPATHY: ANTISOCIAL, CRIMINAL, & VIOLENT

BEHAVIOR (1998); see generally MERTON, supra note 4.
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" Within a year before arrest, 20.1% and 18.6% of mentally ill
inmates in state and Federal prisons, respectively, report being
homeless. This compares to only 8.8% and 3.2% of the other
inmates in the same categories.88

" In New York City, researchers found that 20% of inmates in
the city's main prison were homeless at the time of the crime
for which they were arrested. 89

This would lead one to conclude that, unless efforts are taken to
change the living conditions of these individuals after prison, they will
eventually return to their homeless status. Once out of the prison sys-
tem and on probation, many of the mentally ill stop taking prescribed
medication although most continue with some sort of mental health
assistance.

* While in prison, approximately one-half of mentally ill inmates
report taking prescribed medication; once on probation, how-
ever, that number falls from 50% to 36%.90

" An estimated 13% of all probationers are required to seek
mental health treatment, while it is projected that 16% are
mentally ill. Of those required to seek treatment, only about
43% actually participate. 91

4. Criminological Implications

Being in a jail when your brain is working normally can surely be a
Kafkaesque experience, but being there with mental illness can more
surely be a living hell. Correctional institutions have rigid formal
rules and even more subtle informal rules both institutionally and
within the inmate population itself. Mentally ill inmates often cannot
comprehend these rules. If there ever was a place where horrific para-
noid delusions might really come true, it is in a prison.

Mentally ill prisoner are not only inherently vulnerable to abuse,
but they are also often provocatively irritating and offensive to other
prisoners and prisons guards. Yelling, removing clothes, throwing
food, setting fires (for instance, to drive demons out of the cell) are
not unusual behaviors for them. Attacks, rapes, and dominating rela-

88 Supra note 87.
89 Id.
90 Id.
91 Id.
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tionships are often regular plights of mentally ill prisoners. Suicide is
also a more common problem.

In New York State between 1977 and 1982, half of all inmates
who committed suicide had been previously hospitalized for treatment
of a mental disorder. A similar survey in the Los Angeles County Jail
also found that the condition of mental illness had been diagnosed
previously; it found that 71% had histories of mental illness or had
been examined by a jail mental health expert just prior to the suicide.
The inference here is that despite the identification of serious mental
illness, treatment did little to mitigate the problem. Beyond the high
rate of suicides, one must also consider that unsuccessful suicide
attempts are estimated to be 20 times the number of successful ones.92

Conditions have been so intolerable and treatment so inadequate
for prisoners with mental illness that successful litigation is again on
the rise. In the 1960's prison conditions were widely challenged as a
violation of civil rights, under a revived use of the Civil Rights Act of
1871. 9" Patients have constitutionally challenged the absence of ade-
quate medical treatment and prevailed.94 Recent cases have made it
clear that adequate mental health treatment is necessary as well. 95

California, a state that now incarcerates 15,000 severely mentally
ill persons, has been particularly inattentive to the needs of these pris-
oners. In 1995, a federal judge handed down a 345-page opinion citing
severe violations of civil rights and inhumane conditions, including "a
rampant pattern of improper or inadequate care that nearly defies
belief. '96 Likewise, in a recent consent judgment, the State of Ohio
agreed to provide almost 250 additional mental health staff, including
twenty-five psychiatrists, to its total prison population of 40,253. 97

92 In New York State suicides were 178 in 1983, 24 in 1984 and 24 in 1996, see H.J.
STEADMAN, D.W. MCCARTY & J.P. MORRISSEY, THE MENTALLY ILL IN JAIL: PLANNING FOR
ESSENTIAL SERVICES (1988). Although suicide is a leading cause of death in jails and prisons
nationwide, usually exceeded only by deaths from AIDS. According to a 1996 New York State
Commission on Correction's report on inmate mortality from 1977-1995, there has been a signifi-
cant reduction in the number of jail suicides; See L.M. Hayes, From Chaos to Calm: One Jail
System's Struggle with Suicide prevention, 15 BEHAV. Sci. & L. 399, 399-413 (1997).

93 42 U.S.C. § 1983.
94 See Estelle v. Gamble, 429 U.S. 97 (1976); Farmer v. Brennan, 511 U.S. 825 (1994).
95 See generally, FRED COHEN, THE MENTALLY DISORDER INMATE AND THE LAW (1998).
96 Madrid v. Gomez, 889 F. Supp. 1146, 1218 (N.D. Calif. 1995).
97 COHEN, supra note 95, at 7-39, 7-42.
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V. GOVERNMENT'S ROLE AND SOCIETY'S ATTITUDES

Except for the more than occasional tragedies of unmedicated
persons with schizophrenia or bipolar disorder committing or attempt-
ing homicide, suicide, or serious socially disordered behaviors,98 the
public is relatively unaware or complacent about the connection
between hospitalization and under-supervision of persons with mental
illness in the community. Current governmental policies responsible
for shifting the treatment of seriously disordered persons to jails and
prisons rather than to traditional psychiatric hospitals are also below
the public radar.

Examples abound of missed opportunities to affect a civil treat-
ment regime that could likely prevent serious crimes. As in the syn-
drome of closing the barn door after the horses have escaped, the
public demands reform after a tragedy but does little to go beyond the
superficial problems. Take some of the more recent celebrated cases -
William Hinckley (assassination attempt on President Reagan), Rus-
sell Weston (the alleged killer of two guards at the nation's Capitol),
Colin Ferguson (random killing of passengers on the Long Island
Railroad), or Andrew Goldstein (pushing of Kendra Webdale in front
of a New York City subway train.) After these tragedies the public
gets ephemerally indignant, its sympathy wanes, and there are calls for
action that are deafening. However, without understanding of the
public forces conspiring against rational treatment of the mentally ill
or regard for the type of failures that contributed to or facilitated
these incidents, reform is unlikely. It is the failure to recognize that
the so-called community living system is not a system at all for the
seriously mentally ill. In many cases the cause of failures in commu-
nity treatment are cessation of medications due to a loss of insight into
the patient's own mental illness and need for treatment. The predict-
able results are a worsening of the condition and erratic behaviors that
sometimes, even if relatively rarely, may include violence.

Following the Hinckley assassination attempt, many states made
technical reforms to the insanity defense attempting to limit its suc-
cess. For example, after the Hinckley verdict (not guilty, by reason of
insanity), federal law was changed to shift the burden of proof for an

98 For an extensive description of such cases go online to: Treatment Advocacy Center,
www.psychlaw.org.
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insanity defense from the government to the defendant.99 The federal
statute governing insanity defenses now reads:

It is an affirmative defense to a prosecution under any federal statute,
at the time of the commission of the acts constituting the offense, the
defendant as a result of a severe mental disease or defect, was unable
to appreciate the nature and quality or the wrongfulness of his acts.
Mental disease or defect does not otherwise constitute a defense.1°°

States followed suit, making similar statutory changes. Other
states tightened up the laws governing the release of criminals with
mental illness. After the chain of murders by David Berkowitz, a
severely delusional man who alleged that his murderous instructions
came from a dog and notoriously called himself the "Son of Sam,"
New York State rushed to enact legislative reforms to make the
insanity defense less likely to succeed.1"1

The public is growing increasingly intolerant of persons with
mental illness who fail to conform to minimally normative behavior in
public or who appear to be threatening. A civil society has a funda-
mental interest and the public has a right to maintain an environment
conducive to social and commercial intercourse, safety, and appear-
ance. In Powell v. Texas, the late Supreme Court Justice Thurgood
Marshall, a distinguished civil libertarian, wrote for the majority that
affirmed the principle that society could outlaw and punish even
unconscious and unintentional behavior that offends "public sensibili-
ties. '  Justice Marshall persuasively wrote:

We cannot cast aside the centuries-long evolution of the collection of
interlocking and overlapping concepts, which the common law has uti-
lized to assess the moral accountability of an individual for his antiso-
cial deeds. The doctrines of actus reus, mens rea, insanity, mistake,
justification, and duress have historically provided the tools for a con-
stantly shifting adjustment of the tension between the evolving aims of

99 FED. R. Civ. P. 12.2 (1986). (Arraignment and preparation for Trial: Notice of Insanity
Defense or Expert Testimony of Defendant's Mental Condition); See also; Lisa Callahan, Con-
nie Mayer, Henry J. Steadman, Insanity Defense Reform - Post Hinckley, 11 MPHTDLR 54
(Jan./Feb. 1987).

100 18 U.S.C. § 20 (1984); See also RICHARD J. BONNIE, JOHN C. JEFFRIES, JR. & PETER W.
Low, A CASE STUDY IN THE INSANITY DEFENSE (2000).

lOl See N.Y. CRIM. PRO. § 330.30 (1994).
102 392 U.S. 514, 532 (1968), reh'g denied 393 U.S. 898 (1968).
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the criminal law and changing religious, moral, philosophical, and
medical views of the nature of man.103

Law preserves civility and society though tradition and its culture.
"The life of the law has not been one of logic, but rather experience,"
said Justice Oliver Wendell Holmes." The American culture and
legal tradition has, until recently, supported treatment to avoid
criminalization. Those whose mental disease manifests anti-social
behavior have often been afforded professionally acceptable treat-
ments. Where appropriate, those patients are placed under reasona-
ble guardianship to facilitate living with family or in the community,
avoiding hospitalization or incarceration. 15

The unavailability of psychiatric hospital beds or appropriate
domiciliary services in the community, including guardianship or
supervision in the community, is an important factor filling the jails
that act as the default treatment centers for serious mental illness."0 6

Illustrative of this is the fact that jails often serve as residences of last
resort for the homeless mentally ill. As many as 29% of jail detainees
with serious mental illness did not have criminal charges lodged
against them, according to one published study.107 Further, 51.1% of
jails hold persons who are charged with relatively minor offenses
largely related to their mental illness.10 8 This raises the possibility that
since many of the arrests are for nuisance crimes, petty thefts or har-
assment, such activities might be curbed by proper services that pro-
vide the support once rendered by hospitals.

Legislatures have taken other approaches to addressing crime
and mental illness or psychopathology, focusing on after-crime cir-
cumstances rather than preventative civil measures such as ensuring
that proper medication regimes are maintained by reasonable compul-
sion if necessary or that supervisory services are available, such as
guardianship. Kansas enacted a law to commit mentally disordered

103 Id at 535.

104 OLIVER WENDELL HOLMES, THE COMMON LAW 1 (1881). By experience Justice

Holmes was referring to its culture.
105 Farmer, 511 U.S. at 825.
106 These programs are especially effective and useful for assuring that mentally ill persons

take medications for their condition.
107 See TORREY, supra note 9, at 16.
108 Id. at 20.
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sexual predators to ensure such treatment and supervision.10 9 New
Jersey, New York, and other states have registration requirements for
sexual predators who might have histories of mental illness or other
forms of psychopathology; 0 one state has even abandoned the
insanity defense altogether while others have restricted it despite the
statistical evidence that it is rarely ever used and even more rarely
results in acquittal."'

Cities have begun to address what has been termed "quality of
life" crimes including petty offenses such as harassment, disorderly
conduct, or creating a nuisance. Mayor Rudolph Giuliani has become
noted for this policy of utilizing stricter enforcement of "quality of
life" crimes that has made New York City a thriving metropolis again.
Incarcerating the mentally ill for misdemeanors is a workable solution
as far as the public is concerned, but is it an unfair whipsaw for indi-
viduals whom the state has abruptly dehospitalized? Placing these
mentally ill individuals in already overcrowded penal facilities is
clearly not a long-term solution for people who likely need lifetime
attention.

There are various interpretations concerning this process. They
involve the deinstitionalization of psychiatric patients, modifications
of rules governing civil commitment, cutbacks in social services, and
increased public demand for repression of mentally ill offenders.
Whatever interoperations are favored, there appears to be a consensus
that such a situation is unacceptable. Persons with mental health
problems - especially when accused of misdemeanors - should not
be processed by the criminal justice system. Such persons should be
subjected to therapeutic rather than penal interventions.112

109 The U.S. Supreme Court in Kansas v. Hendricks, 521 U.S. 346 (1997) held that a "find-
ing of future dangerousness" linked to the existence of a "mentally abnormality" or "personality
disorder" is sufficient to support civil commitment. The patient/respondent in Hendricks admit-
ted that when not confined he has an uncontrollable urge to molest children. See also Rael Jean
Isaac & Samuel Jan Brakel, Subverting Good Intentions: A Brief History of Mental Health
Reform, 2 CORNELL J.L & PUB. POL'Y 89, 116-17, n. 93 (1992).

110 NJ Statutes, T. 2C, Subt. 1, Ch. 7 (1997), McKinney's NY, CORRECTION LAW, Ch.
43, Art. 6-C (2000).

111 State v. Santos, 902 P.2d 510 (Mont. 1995); State v. Herrera, 993 P.2d 854 (Utah 1999);
Utah Code Ann. § 76-2-305 (I).

112 Danielle Laberge & Daphne Morin, The Overuse of Criminal Justice Dispositions: Fail-
ure of Diversionary Policies in the Management of Mental Health Problems, 18 INT'L J.L. &
PSYCHIATRY 389 (1995).
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The following are some of the problems paralyzing the civil treat-
ment system that could be fixed rather easily while still preserving the
modern development of enhanced due process rights.

VI. FAULTS IN THE CONTEMPORARY CIVIL TREATMENT SYSTEM

A. Judicial Decisions
Beginning in the early 1970's, the judiciary began to characterize

all civil compulsory treatment of incompetent persons as a "massive
curtailment of liberty." '113 This is a questionable legal, philosophical,
and factual premise. Yet, once postulated, it was not a great leap to
analogize a need to impose the strict procedures of the criminal law
on what was formerly a non-punitive civil treatment regime. In other
words, the courts inappropriately amalgamated two traditionally dif-
ferent powers of the sovereign-the most benevolent use of govern-
ment power focusing on the needs of an individual as a parent would
for a child, i.e., the parens patriae power and the police power of the
state to maintain order for the public good. The police power can be
manifested in both the civil and criminal law.

This effectively transformed the civil commitment process into a
"crypto-criminal" one because the proceedings took on the procedu-
ral patina of technicalities, complexities, and ambiguities of the mod-
ern criminal law. As criminal law erects legal presumptions against-
conviction, civil commitment law would now project anti-treatment
rules. These rules included mandating the highest evidentiary stan-
dard in the civil law, a difficult burden of proof on the proponent of
treatment (usually the state or local government), very ambiguous
substantive standards that arguably cannot be reliably proved much
less to a "clear and convincing" degree (e.g., predicting dangerous
behavior), an assigned a lawyer who often assumed the ethical posture
of a criminal attorney to rotely opposition treatment, even when it
was unquestionably needed. This judicial approach is unjustified by
science and for this reason and others turns traditional jurisprudence
on its head. Traditionally, when government acts benevolently under
its welfare or parens patriae power, courts have generally accorded the
government a presumption of correctness and broad discretion to act
quickly as long as the action was within the bounds of reason. 114 It is

113 Humphrey v. Cady, 405 U.S. 504, 509 (1972); O'Connor v. Donaldson, 422 U.S. 563, 567
(1975); Lessard v. Schmidt, 349 F. Supp. 1078, 1084 (1972).

114 See generally Williamson v. Lee Optical, 348 U.S. 483 (1955).
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usually only when government seeks to deprive a person of benefits or
to punish the individual that intense due process rights are constitu-
tionally called for.115

This fault line of judicial precedent undercutting the states' his-
toric authority and obligation to help persons with decision making
incompetence - the mentally ill, mentally retarded, children and
others with brain disease1 6 - was the decision of the United States
Supreme Court decision in O'Connor v. Donaldson.'17 This case has
been widely misinterpreted to require a finding of "dangerousness" in
all civil commitment cases, thereby eliminating, or at least diluting,
decision-making incompetence as an alternative ground for state
intervention." 8 This misinterpretation has created a serious ambiguity
in both the concept and the methodology of showing a high likelihood
that such future dangerous behavior or preventable events will
occur.

11 9

O'Connor, or at least its widespread misinterpretation, signifi-
cantly impacted the civil commitment process by homogenizing the
police power and parens patriae power thereby obliterating a vital and
useful distinction in a clinical characteristic of about half of those with
serious mental illness. They have a condition of "anosognosia"' 2 ° that
produces a complete or partial impairment of insight into the mental
disease or inability to seek and consent to treatment for it. 2 ' This

115 See generally Goldberg v. Kelley, 397 U.S. 254 (1970).
116 Legally and culturally, sanity was based on the capability of right reason. This Lockean

idea is long considered part of the historic power of the states' obligation "to protect persons
under legal disabilities to act for themselves (and) to act as the "general guardian of all infants,
idiots and lunatics." JOHN LOCKE, Two TREATISES OF GOVERNMENT 348-52 (Peter Laslett ed.,
1965) (written approximately 1690, although there is some dispute within a three-year period).

117 O'Connor, 422 U.S. at 563.
118 See Paul F. Stavis, Involuntary Hospitalization in the Modern Era: Is "Dangerousness"

Ambiguous or Obsolete? 41 QUALrrY CARE 2, 3 (Aug.-Sept. 1989). In fact, the O'Connor case
had no element of dangerousness in it, as the plaintiff, Kenneth Donaldson, was unlikely civilly
committed on that basis and was never dangerous throughout his fifteen years in the Florida
psychiatric hospital. Regrettably, the dangerousness language used by the majority created an
unfortunate ambiguity that has been exploited by ant-psychiatric constituencies and others.

119 See Geoffrey E. Linburn, Donaldson Revisited: Is Dangerousness a Constitutional
Requirment for Civil Commitment ?, 26 J. AM. ACAD. PSYCHIATRY & L. 343 (1998).

120 Literally: "with no knowledge of oneself." See generally Xavier Amador & Andrew
Shiva, Anosognosia, Competency, and Civil Liberties, (this volume).

121 See Xaiver F. Amador, et al., Awareness of Illness in Schizophrenia and Schizoaffective
and Mood Disorders, 51 ARCHIVE GEN. PSYCHIATRY 826 (1994); Xavier F. Amador & David H.
Strauss, Poor Insight in Schizophrenia, 64 PSYCHIATRIC Q. 305 (1993); Xavier F. Amador et al.,
Assessment of Insight in Psychosis, 150 AM. J. PSYCHIATRY 873 (1993); Xavier F. Amador, et al.,
Awareness of Illness in Schizophrenia, 17 SCHIZOPHRENIA BULL. 113 (1991); Xavier F. Amador,
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type of delusion that the illness doesn't exist or doesn't need to be
treated might or might not produce behavior that might or might not
be deemed "dangerous." However, it certainly will leave the person to
deteriorate due to an untreated serious illness. A person with this con-
dition could almost always be described as "endangered," unable to
cope or avoid danger, but not necessarily dangerous. In such a case
the state would be unable to meet the very high thresholds of
O'Connor and other cases to show dangerousness by clear and con-
vincing evidence.122

Another problem in civil commitment or compulsory treatment
cases is a reluctance or inability of states, counties, and localities to
develop the type of specialized legal resources necessary, including
psychiatrists, lawyers, specialized libraries, and other resources, neces-
sary to prevail in such cases. 23 An extreme, deadly example of the
problem is the case of Russell Weston, the alleged shooter of two
guards at the nation's Capitol.124 On July 24, 1998 he drove seventeen
straight hours from Illinois under a delusion that he must destroy the

et al., Awareness of Illness: Schizophrenia and Schizoaffective Mood Disorders, 51 ARCHIVE
GEN. PSYCHIATRY 826, 836 (1994); Robert C. Schwartz, The Relationship Between Insight, Illness
and Treatment Outcome in Schizophrenia, 69 PSYCHIATRIC Q. 1 (1998) (citing two studies: ninety
percent poor insight; sixty-seven percent moderate to severe lack of insight); Roisin A. Kemp &
Timothy J.R. Lambert, Insight in Schizophrenia and its Relationship to Psychopathology, 18
SCHIZOPHRENIA RES. 21, 27 (1995).

122 In these cases, the state is unable to provide treatment to restore that person's mental
health and judgment without showing some kind of circumstantial dangerous behavior by "clear
and convincing evidence."

123 One of the best examples is the case of Billie Boggs, a/k/a Joyce Brown. The City of
New York attempted to commit her for treatment by first hospitalizing her for a three-day emer-
gency commitment and thereafter faced a judicial hearing for a longer-term commitment for
treatment. Ms. Boggs had been living on the streets of the City for almost two years and main-
taining relative good health, but nevertheless her behavior was bizarre and sometimes poten-
tially dangerous in ways that were manifest and sometimes never fully actualized. This case
posed the ambiguity of what constituted "dangerous behavior," when the issue more appropriate
should have been her mental illness and need for treatment based on decision-making incompe-
tence. The trial court, apparently ignoring the three days of treatment that stabilized her mental
illness symptoms, found that the patient did not pose any dangers to herself or others and she
was competent to refuse treatment. On appeal, this was reversed because the court thought her
behavior was potentially dangerous, but even on appeal scant attention was given to the three
days of treatment and the rather dramatic change in her psychotic behavior that, inter alia, made
her a celebrity and permitted her to lecture at Harvard University and on the Phil Donahue
television show. See Mtr. of Boggs v. New York City Health and Hospital Corp., 523 N.Y.S.2d
71 (1987); See also, Isaac & Brakel, supra note 109, at 89, 116-17, n.93.

124 See Anne Hull, A Living Hell or a Live Saved?; Capitol Shooter's Untreated Madness
Fuels Legal and Ethical Debate, WASH. POST, Jan. 23, 2001 at Al.
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"ruby satellite" time machine located in the Capitol. 125 He genuinely
believed that he was on a heroic mission to stop the cannibals who
were operating it to make time go backwards and were financing it by
"selling one-inch pieces of human flesh for about $300 apiece. "126

Weston said that President Clinton was involved with this conspiracy,
killed his daughter Chelsea, and was involved with the assassination of
President Kennedy. 127

Before he left Illinois, many people, including his parents and
neighbors, local police, and others noticed that he was becoming more
incoherent and paranoid. His parents knew he had stopped his
psychotropic medications. They were aware that he shot about thirty
cats near his parents' house with a gun that he possessed (one of two
firearms) and was becoming increasingly agitated, claiming that the
neighbors' TV satellite dishes were a CIA spying plot against him. 128

He had been diagnosed with paranoid schizophrenia since 1984, but as
in many such cases, consistently denied being mentally ill and accord-
ingly refused to take any medication except on occasions where he
believed a court was ordering him to do SO. 12 9 Yet, no one apparently
thought that Weston showed sufficiently dangerous behavior to
attempt civil commitment or compulsory treatment. 130

The Weston situation demonstrates the impractical situation and
sometimes-deadly dilemma that O'Connor creates. In order to prove
a person is dangerous due to his or her mental illness the alternatives
are: (1) a person might not have yet shown behavior that is sufficiently
dangerous or immediate to qualify for civil commitment, and so the
circumstances require a waiting game until the person deteriorates or
commits a dangerous act; assuming, unlike the Weston case, someone
who can act promptly is paying attention or, 2) the person has already
been dangerous and thus it is too late to protect society or individual
victims. If the law permitted, as it once did, compulsory treatment
based on his lack of insight or awareness of his illness and, as it had
before, significantly reduced his delusions and violent tendencies. He
would not be in jail facing a death penalty or lifetime hospitalization
and two police officers likely would be alive.

125 See id.
126 See id.
127 See id.
128 See id. Hall, supra note 124, at Al.
129 See id.
130 See id.
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The saga of whether to treat Weston has continued, for the past
two and a half years he has been in a prison hospital awaiting trial
without treatment. After six hearings, two administrative, two trial
level and two appeals, 31 the district court for the third time has
ordered that Weston be treated. 3 2 If any case shows how federal
courts have tangled the jurisprudence of mental illness law and
thereby confused themselves, it is this one. Russell Weston has lost his
right to a fair trial and is losing his mind, some clinicians say irrepara-
ble due to lack of treatment to stem the damage. It could be argued
that Weston's constitutional right to treatment while incarcerated is
being violated, but these issues are merely offshoots of the instant
problem that will not be pursued here.

Proving "dangerousness" is difficult and often impossible because
it essentially involves an unscientific guessing game about future
human behavior.'33 Compounding the difficulty is that the judicially
required prediction must be proved to a probability level known as
"clear and convincing evidence, the toughest burden of proof in the
civil law."' 34 Having to prove dangerousness even by a lesser eviden-
tiary standard of "preponderance" would even be beyond what any
study has shown to be reasonable for a psychiatrist, the professional
normally utilized for such proof. Due to the improbabilities of predic-
tion and the lack of any scientific methodology that is used to make
one, civil commitment hearings become a farcical battle of expert
speculation. Cross examination is almost impossible because despite
the lack of training, scientific bases, or demonstrated reliability to do
this kind of prediction-no one, including psychiatrists, judges, parole
boards, or any other individual who is asked to predict future behav-

131 See generally United States v. Weston, 55 F. Supp. 2d 23 (D.D.C. 1999).
132 See id.
133 Vanessa Morton Adele, Bernhard & Henry J. Steadman Parallels in Predicting Danger-

ousness - What Price Security, 20 PACE L. REV. 315, (Spring 2000); Rebeca Kelser, Running in
Circles: Defining Mental Illness in the Wake of Kansas v. Hendricks, 44 WAYNE L. REV. 1871
(1999).

134 This rule was mandated by the U.S. Supreme Court's decision in Addington v. Texas,
441 U.S. 418 424 (1979), which held that the state must carry a heavy burden of proof known as
"clear and convincing" evidence. This is the highest burden in the civil law, akin to the well
known and very strict "beyond a reasonable doubt" test in criminal law. The purpose of using
such an evidentiary standard is similarly to make the state's case much more difficult, more
costly and more unlikely to succeed for the proponent of rendering care. It ostensibly is
designed to shift the likelihood of error upon the state or proponent care. Yet its practical effect
is to place the negative consequences of nonmtreatment and a loss of government benefits upon
the patient.
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ior, has demonstrated a reliable skilled in doing so-how does an
attorney examine what the prediction process consisted of and
whether it was followed?135 It should be noted that there might be
specific, limited exceptions where predictions become more accurate
and related to mental illness. 36

A psychiatrist like any medical doctor is trained to be proficient
at diagnosing illnesses and describing their likely course with or with-
out certain treatment. Their opinions are based on careful studies,
experience and experiments and usually made on "reasonable medical
certainty," or at least "professional acceptable standards." However,
the courts have insisted on redefining mental illnesses in a non-clinical
way, as an indefinite future behavior pattern. Ironically, rather than
enhancing the protection of civil liberties, the process has become
arbitrary and unscientific so no one facing compulsory treatment is
any safer from erroneous judgments of either under-treatment or
over-treatment. 137 It can also be argued that the potential harms of no
treatment, in most cases, are more hazardous than the potential harms
of treatments that are well tested, approved by the U.S. Food and
Drug Administration. In serious cases treatment has been shown to
increase the potential of individual autonomy to control one's own life
and, paraphrasing the Declaration of Independence, to pursue the
happiness of a rational existence.

U.S. Circuit Judge Bazelon foresaw that mandating "dangerous-
ness" as either an exclusive or necessary element for state interven-
tion would produce a tendency toward under treatment of those in
desperate need of help.

The most difficult problems arise in connection with the form of insti-
tutional custody and care of persons committed by reason of their
"dangerousness" alone. There is a serious problem of confusion of
purpose for a psychiatric hospital whenever an individual is committed
by reason of dangerousness in conjunction with mental illness; the
dangerousness finding indicates that social protection is at least a par-

135 See Barefoot v. Ellis, 463 U.S. 880, 895 (1983). A decision in which the American Psy-
chiatric Association asserted the inability of psychiatrists to predict future behavior with suffi-
cient accuracy to be reliable.

136 Mirko Bagoric & Kumar Amarasekara, The Error of Retributivism, 24 MELB. U.L.
REV. 124, 131 (2000) (noting that one such identifiable problem is so-called "command halluci-
nations," for which there is some accuracy to predicting dangerousness for an individual.).

137 Persons who desperately need care will be denied that care based on the false premise
of civil rights protection.
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tial justification for the confinement, but conceptually a "hospital"
should not be governed by principles relating to social protection. The
situation is complicated greatly when the hospital must attempt to
"treat" someone who is simply found dangerous but not mentally
ill. 138

This is not meant to ascribe to the judiciary the primary fault of
non-treatment or the current crisis of the mentally ill in criminal jus-
tice system. However, it also cannot be gainsaid that the last thirty
years of decisions did not have a significant role in the criminalization
of mental illness as well as facilitating the bureaucracies' desires to
abandon compulsory civil treatment in order to preserve limited
resources - clinical, legal and financial - and ensure its own existence.

The misinterpretation of O'Connor has cast great doubt over the
states' authority to help those persons with mental illness. The fallacy
of this interpretation is that it fails to make a fundamentally important
distinction between those who are incompetent or so functionally
impaired that they can't or won't seek the treatment they need versus
those who are dangerous in a criminal or quasi-criminal sense, mean-
ing their mental illness might prevent culpability or deterrence. For
the latter case, the proof of dangerousness is a legal necessity despite
its difficulty or uncertainty. For the former it is neither necessary nor
desirable to use dangerousness as a standard of adjudication when the
issue should be the need and suitability of treatment given that the
patient lacks of rational decision-making or awareness of his illness.

What does it serve a person or the judicial process to ignore a
preferred scientific basis for mental illness and treatment and rather
needlessly, and possible erroneously, stigmatize all mentally ill per-
sons who need compulsory treatment as a dangerous individuals?

B. State Agencies

As stated before, many in the state bureaucracies have largely
welcomed these high barriers inhibiting state action because they rein-
force current cost cutting-efforts to preserve limited resources and
reduce direct governmental involvement in care. While a state budget
is a "zero sum game" in that agencies are limited by the total budget,
within the state it is not. Every mentally ill person who winds up

138 David L. Bazelon, Institutionalization, Deinstitutionalization and the Adversary Process,
75 COLUM. L. REV. 897, 905-06 (1975).
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being treated by the department of corrections in a prison, is one less
drain on the budget of the mental health agency. In simple economic
terms, the more costly the system makes state intervention, the higher
the disincentive to its use or the tendency toward less expensive forms
of care. Prisons are much cheaper to operate than psychiatric
hospitals.

These costs not only include expensive and scarce legal resources,
but they also require cooperation among the various state agencies. 139

Often, mental health agencies and the state attorney general's office
together must decide whether to go forward in the context of compet-
ing demands and dwindling resources, giving both agencies a veto
power. Accordingly, a simple failure of two or more state agencies to
coordinate resources can be another subtle surrender of civil treat-
ment responsibilities. Litigation is a complex task, especially within
multiple layers of government.

For example, the same predicament pertains in the treatment of
so-called "dually diagnosed" persons with mental illness and a sub-
stance abuse problem. Getting agencies to coordinate funding and ser-
vices is a chronic problem because state agencies tend to protect the
uniqueness of their respective jurisdictions, budgets, and prerogatives.
The substance abuse agencies do not want to deal with a person who
is also seriously mentally ill and the mental illness agencies do not
welcome substance abusers. 14°

Treatment for serious mental illness has been disbursed among
various branches of government and within those branches within
multiple agencies all with absolutely minimal or usually no coordina-
tion. The barriers that government has erected against itself are inex-
cusable indifference to the unacceptable circumstances of default
treatment of the mentally ill in prisons.

C. Legislature

Legislative policies have attempted to enhance treatment. For
example, forty-one states have now enacted laws authorizing civil
commitment for outpatients that, in effect, permit a court to order a
person to maintain a certain treatment regime. Yet, the potential of
these statutes has not been realized in most cases because of the reluc-

139 Therefore, in order to commence and carry-on litigation there must be good coopera-
tion between a facility of the mental health system and the office of the attorney general.

140 RYGLEWICA & PEPPER, supra note 2, at 171-90.
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tance of the bureaucracies and the courts to employ them, and again,
the difficult burdens of proof and procedures to do so. 4' On this
point, Congressman Ted Strickland commented that:

I have seen the ravaging effect that a prison environment has had on
the mentally ill, and the destabilizing effect that the mentally ill have
on a prison environment. In response to this perceived mental health
problem, we in [C]ongress passed the Community Mental Health
Center Act to move the mentally ill out of prolonged confinement in
overcrowded state custodial institutions into voluntary treatment at
community mental health centers.... Unfortunately we in [C]ongress
failed to keep this [Alct's promise by failing to fund it.14 2

Certain legislative initiatives such as outpatient assisted treatment
laws have improved the health of individuals who must be compelled
to treat their illness for their own good, for society's, or usually for
both. Other legislative initiatives have sought to address the contem-
porary legal barriers to treatment. Finding "new" legal grounds to
accommodate the restrictions of the O'Connor decision have included
broadening the definition of "dangerousness" to include in it concerns
for the individual's autonomy and welfare. For example, the defini-
tion of dangerousness has been distorted to encompass such endan-
germents as: (1) personal neglect, (2) failure to eat and dress right, (3)
failure to have a suitable residence, (4) engage in proper self-care, (5)
self-preservation and (6) as the Court put it in O'Connor, the "ability
to survive safely" in freedom. 14 3 These post-O'Connor expansions of
statutory definitions of mental illness are generally known as "gravely
disabled" statutes and constitute a hybrid between genuinely danger-
ous behavior and the incompetence standard that has become disfa-

141 E. Fuller Torrey & R. J. Kaplan, A National Survey of the Use of Outpatient Commit-
ment, 46 PSYCHIATRIC SERVICES 778, 778-84 (1995); see also, M.S. Schwartz & J.W. Swanson,
Can Involuntary Outpatient Commitment Reduce Hospital Recidivism? Findings from a Random-
ized Trial of Severely Mentally Ill Individuals, 156 AM. J. PSYCHIATRY 1698, 1698-975 (1999); and
Gustavo A. Fernandez & Sylvia Nygard, Impact of Involuntary Outpatient Commitment on the
Revolving-Door Syndrome in North Carolina, 41 HosP. & COMM. PSYCHIATRY 1001, 1001-04
(1990).

142 Ted Strickland, United States Congressman, Testimony before Congress (Summary)
(Sept. 21, 2000).

143 See generally Mark S. Kaufman, Crazy Until Proven Innocent? Civil Commitment of the
Mentally Ill Homeless, 19 COLUM. HUM. RTS. L. REV. 333 (1988).
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vored.' 44 Its intent was to preserve some of the parens patriae by
couching it in awkward terms of dangerousness. The courts have
viewed this "gravely disabled" standard favorably, even though it does
not fully resurrect the true mental incompetence grounds for civil
commitment.

145

However, these statutes only serve to amplify the ambiguity
O'Connor created. "Dangerous" means being the source or cause, not
the object, of the danger. 146 To be truly dangerous the person with
mental illness must cause or produce the danger, not be the likely vic-
tim of it. Therefore, except for a person who is suicidal and would be a
"danger to himself," one who is "gravely disabled" is more precisely
"endangered" by being impaired or unable to avoid dangers posed by
the environment or by others. The term "danger to himself" is
oxymoronic.

Also in the category of unlikely bedfellows, both the public inter-
est lawyer, an overzealous judiciary, and the apathetic mental health
bureaucracy have all favored the new definition "dangerousness." For
the lawyer there are numerous ways to "win" treatment litigation and
for the bureaucracy there are numerous ways to lose it and use that
process to gain a justification to reduce the problems of treatment and
expense of the seriously mentally ill.147 All the while the courts remain
self-satisfied that they are somehow preserving "liberty" even though
patients lose the vast majority of these compulsory treatment cases
and many become "free" to be slaves to their illness, delusions, and
life in the streets.

VII. RECOMMENDATIONS

Eliminate the use of the criminal justice system for many persons
who are mentally ill but not true criminals by:

(1) Reestablishing a genuine "civil" parens patriae standard for
involuntary treatment based clinical diagnoses such as a lack
of awareness standard. This standard existed for many
decades as a matter of legislative intuition and professional
judgment but it now describes contemporary medical science.

144 Fuller v. Dillon, 2002 WL 21354 (I11. 2000); U.S. v. Morgan, 193 F.3d 252, 256 (1999);
Scott v. Hern, 216 F.3d 897, 905 (Colo. 2000).

145 See Washington v. Harper, 494 U.S. 210 (1990); Hubbart v. Superior Court, 81 Cal.
Rptr. 2d 492 (1999).

146 Webster's Collegiate Dictionary 292 (10th ed. 1995).
147 See Laberge & Morin, supra note 112, at 400.
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Moreover, it is a much more accurate approach to a jurispru-
dence that asserts it is based on science, while predicting dan-
gerous behavior has no scientific basis.

(2) Increase the utilization of outpatient commitment. This
clearly is a much less restrictive alternative to inpatient hospi-
talization on its face and provides the support many need to
sustain themselves in the community, their jobs and with
their loved ones. It has proven to be an effective in many
studies and is certainly preferable to criminal incarceration
which decreases and rehospitalization which decreases from
30 to 80%.148

(3) Develop jail diversion programs, such as "mental health
courts," and specially trained police, who are often on the
front line and the first to identify persons with serious mental
illness. Such programs bring offenders to hospitals instead of
jails. 149

(4) Consider utilizing a social welfare agency as a guardian-at-
large such as the model of the Oregon Psychiatric Security
Review Board for mentally ill offenders who are released
from prison on special parole. One condition of parole is to
maintain medication regimen.15 °

(5) Develop linkages between criminal and civil treatment sys-
tems. Provide intensive case management for a person with
mental illness who is about to be released. Also consider out-
patient commitment for prison dischargees who might benefit
from supervision of their medication regime.151

(6) Identify and create individual strategies, including discharge
plans that provide for appropriate domiciliary care. This
should include serious consideration of "assisted outpatient
treatment," i.e., compelling treatment under court order
where appropriate. Particular attention should be focused on

148 Ken Kress, Empirical Results on Outpatient Treatment and Their Moral Consequences,
Faculty Seminar, George Mason Univ., Jan. 26, 2001.

149 Margaret A. Watson, et al., Police Referral to Psychiatric Emergency Services and Its
Effect on Disposition Decisions, 44 Hosp. & COMM. PSYCHIATRY 1085, 1085-90 (1993).

150 OR. REv. STAT. § 161. 385 (1999). "There is hereby created a Psychiatric Security
Review Board consisting of five members appointed by the Governor and subject to confirma-
tion by the Senate under Section III, Article 4 of the Oregon Constitution." Id.

151 See H. Barr, Prisons and Jails: Hospitals of Law Resort, (1999) (a report by joint project
of the Correctional Association of New York and the Urban Justice Center).
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persons with substance and/or alcohol abuse problems in the
context of their release back into the community.

VIII. CONCLUSION

Senator Daniel Patrick Moynihan accurately described modern
governmental policy as a process of "defining deviancy down." Soci-
ety accepts the disorder created by dehospitalization until a scandal or
random homicide awakens either their fear or consciousness. Treat-
ment has devolved to the point where hospitalization of serious
mental illness is no longer available and treatment awaits criminal
behavior or quasi-criminal behavior. Local police, not psychiatrists,
now act as the general gatekeepers of government attention to mental
illness. 52 The criminal courts and the corrections department now set
the perimeters of treatment. This plan was implemented in May 1988
"to respond to crisis events of mentally ill citizens" and to give the
local police a greater understanding of what a mental illness is.153 This
a far more effective approach to deal with mentally ill criminal
behavior.

The courts have repeatedly over-generalized the characterization
of civil commitment as a "massive deprivation of freedom" without
giving weight to other more traditional factors such as: (1) the benevo-
lent motivation of government to provide public resources for care
and treatment; (2) the clinically verified presence of a disease; (3) the
imminent needs of the patient for a level of help that can often be life-
saving; (4) the presumption of government regularity; and the ineffi-
ciencies and other effects created in other parts of the treatment sys-
tem. 154 Of course, civil commitments can be legally unjustified or
clinically inappropriate when used against a person who is either men-
tally competent to refuse treatment or not dangerous to himself or
others. Yet, those cases are easily differentiated from those who need
treatment and surrogate decision-making from government or its
agents parens patriae.

152 Moynihan, supra note 56.
153 http://www.dmdav.org/newslook/pandora/CIT-03.html ("Officers are exposed to basic

dynamics of common types of mental illness and to viewpoints and feelings of mental health
consumers first hand. Skills are developed in de-escalating potentially volatile situations, gather-
ing relevant history, assessing medication information, and evaluating the individual's social sup-
port system.").

154 Humphrey v. Cady, 405 U.S. 504 (1972).
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Due process for compulsory treatment is a legal necessity and
unquestionably is appropriate at the earliest time to avoid a genuine
deprivation of freedom and to provide treatment as soon as possible if
justified. The notion of judicial involvement has been a part of our law
and the consensus of professional opinion from the start. Dr. Benja-
min Rush, in one of the first volumes to express the American philos-
ophy on psychiatry and law, wrote that presentment of a commitment
to a magistrate was essential for its legitimacy.155

Yet, due process does not need to be the judicial tangle that has
been mandated by the courts over the past three decades. A very
positive development is that the Supreme Court has signaled in the
last decade that an administrative procedure might suffice for due
process and professional expertise is generally preferable to judicial
review of clinical decisions.'56 Replacing formal judicial hearings and
adversarial litigation was also a major recommendation of the Presi-
dent's Commission on Biomedical Ethics. Innovative, non-judicial
approaches to determine "competence" and "best interest" have
worked quite successfully, while also limiting cost, speeding up treat-
ment, and avoiding the anti-therapeutic effects of adversarial
proceedings.

15 7

Many judges have an anachronistic concept of mental illness that
reflects science that is horribly out of date. Current medical science,
particularly breakthroughs in knowledge about the brain in locating
the sites of mental illness, has fostered developing treatments that are
more effective than ever with fewer serious side effects. Courts must
become either more sophisticated in the balancing of benefits and

155 RUSH, supra note 43, at 268-69. Dr. Rush, as both a psychiatrist and political thinker of
the times, stated, "Let it not be said, that confining such (mentally ill) persons in a hospital
would be an infringement upon personal liberty, incompatible with the freedom of our govern-
ments." Id. at 267. Dr. Rush also believed in due process of law, adding: "To prevent injustice or
oppression, no person should be sent to the contemplated hospital, or Sobber House, without
being examined and committed by a court." Id. at 268.

156 See generally Harper, 494 U.S. 210; Parham v. J.R. 442 U.S. 584 (1977). See also,
Jurasek v. Utah State Hosp., 158 F.3d 506 (10th Cir. 1998).

157 See, e.g., NY Mental Hygiene Law Article 80, the "Surrogate Decision Making Pro-
gram," which authorizes volunteers, pursuant to administrative law, to render consent for major
medical treatments for persons who are mentally ill, legally incompetent and without other sur-
rogates. See also, Clarence J. Sundram & Paul F. Stavis, Obtaining Informed Consent for Treat-
ment of Mentally Incompetent Persons Under New York's Surrogate Decision-Making Law -
Ten Years Later, 17 INT'L J.L. & PSYCHIATRY 107 (1999). See also Paul F. Stavis, The Nexum: A
Modest Proposal for Self-Guardianship by Contract, 16 J. CONTEMP. HEALTH L. & POL'Y 1, 62-
68 (1999).
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negative consequences of treatment or return clinical decisions to the
medical profession as it was before the judicial mandates of today. 1 8

In the final analysis, government and the public will have to make
difficult and different economic choices. Now government policy is
largely in the hands of various constituency groups. For example, the
mental health bar of modern "public interest lawyers," continues to
exercise a large influence over treatment through litigation.15 9 There
are many other cross currents that interfere with professional manage-
ment of the mental health system. No other economically developed
country has a mental health system so bogged-down in procedural
technicalities that effectively replace prompt professional judgment
with a largely superfluous legal process.16 It is time to decide whether
these aspects of the mental health system are serving the interests of
those who are in need of treatment or rather others with a political
agenda.

There are two centuries of tradition in Western law and culture
giving government a guardianship role as a benefit for individuals with
mental illness who have a need for care and treatment and no family
or friends to provide it. The King of England, and Greek and Roman
law before that, took on the obligation to be the parent of the people
in need - children, mentally disabled, and the poor. This tradition
became a cornerstone of our national traditions and constitutional
framework; it is a worthy endeavor that should be preserved.

It is therefore a contemporary injustice that many people with
serious mental illness are rotting with their so-called "rights" on. It is
time to revive the civil treatment so that the jails and prisons are no
longer our largest treatment facilities for persons with serious mental
illness.

158 Douglas Mossman & Marshall B. Kapp, Attorneys' and Judges' Needs for Continuing
Legal Education on Mental Disability Law; Findings From a Survey, 25 J. PSYCHIATRY & L. 327
(Fall 1997).

159 See ISAAC & ARMAT, supra note 6, at 109-60; Isaac & Brakel, supra note 109, at 89, 116-
17 n. 93.

160 Paul S. Appelbaum, Almost a Revolution: An International Perspective on the Law of
Involuntary Commitment, 25 J. AM. ACAD. PSYCHIATRY & L. 135 (1997).
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