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I. INTRODUCTION

I want to thank George Mason University School of Law and
Paul Stavis, Director of the Law and Psychiatry Center, for focusing
on Virginia at its First Annual Forum on Mental Illness and the Law.
Virginia has addressed the needs of its mentally disabled citizens in
part because of a governor committed to meeting their needs, very
knowledgeable and interested members of the General Assembly, and
an active advocacy community. Virginia is implementing new initia-
tives in almost every phase of the mental health care delivery system.
Such initiatives are proving to be both challenging and motivating as
we move forward to improve the quality of the lives of Virginia's
citizens.

Others will be describing the legislative proposal creating a new
Mental Health Trust Fund,1 and creation of an Office of Consumer
Affairs within the Department of Mental Health, Mental Retardation
and Substance Abuse Services (Department) that will include central-
ized abuse and neglect investigations and mandatory training for
investigators. I will address the legal issues related to Virginia's inter-
nal human rights system and substitute consent.

II. PROPOSED HUMAN RIGHTS REGULATIONS

At its November 19, 1999 meeting, the Department approved for
public comment proposed Human Rights Regulations2 that Virginia
anticipates will be a model for the nation. If promulgated as currently

* Ms. Hickey is the Senior Assistant Attorney General and Chief of the Mental Health and
Health Services Section, Office of the Attorney General, Commonwealth of Virginia.

1 VA. CODE ANN. § 2.1-8-12 et seq.
2 Proposed Rules and Regulations to Assure the Rights of Individuals Receiving Services

from Providers of Mental Health, Mental Retardation and Substance Abuse Services, 12 VA.

ADMIN. CODE 35-115-10 (proposed in 1999). The proposed regulations, as well as the current
sets of Human Rights Regulations, are promulgated under the authority of VA. CODE § 37.1-
84.1.
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drafted, the proposed regulations will: 1) abolish the use of seclusion
and restraint as part of a behavioral program for both mental health
and mental retardation facilities; 2) require informed consent for the
administration of all treatment, not just treatment involving signifi-
cant risk; and 3) create a category of "next friend" who may serve as
the substitute decision-maker for incapacitated consumers.

As with the proposed regulations, the Facility Human Rights
Regulations,3 at the time they were promulgated in 1983, were very
controversial and were subject to great debate and comment. Many
individuals, especially clinicians, predicted they would be impossible
to implement. Although now outdated and in need of revision, these
regulations have served for nearly two decades as a road map for pro-
tection of human rights in the state-operated psychiatric hospitals and
training centers.

At a time when most consumers were served in the state-oper-
ated facilities, the Community Human Rights Regulations were even
more controversial in the promulgation stage. They were viewed as
too inpatient-oriented, too restrictive, and not flexible enough to
address the needs of consumers in community-based programs. As a
result, the Community Human Rights Regulations, promulgated in
1986, required the cumbersome process of each community program
developing its own "human rights plan," subject to the review and
approval of the State Human Rights Committee.4 The vast majority
of consumers are now served outside state institutions in programs
operated by the forty Community Services Boards in Virginia and pri-
vate providers. Such community programs include day support, par-
tial hospitalization, acute stabilization, in-patient acute care, and
residential programs, including supervised housing and group homes,
individually designed to address the needs of each consumer.

The proposed regulations now have completed the formal sixty-
day public comment period.' Although no one will be completely sat-
isfied with any set of regulations, many commentators have indicated
that the proposed regulations will be a step forward in integrating the

3 Rules and Regulations to Assure the Rights of Residents of Facilities Operated by the
Department of Mental Health, Mental Retardation and Substance Abuse Services, 12 VA.
ADMIN. CODE 35-110-10 (2000).

4 Rules and Regulations to Assure the Rights of Clients in Community Programs, 12 VA.
ADMIN. CODE 35-130-10 (1986).

5 See VA. CODE ANN. § 9-6.14:7.1 (1999) (covering public participation in informal
rulemaking); see also Exec. Order No. 25 (1998).
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two institutional and community systems of care. Issues related to the
definition of informed consent and emergency treatment, as well as
applicability of the regulations to forensic consumers, or consumers
under criminal charges, remain controversial.

These regulations will be significant because they will merge
three sets of existing regulations, the Facility Human Rights Regula-
tions, the Community Human Rights Regulations promulgated in
1986, and the regulations governing private psychiatric hospitals6

promulgated in the 1970s. They will apply to all programs operated,
licensed, or funded by the Department, including private psychiatric
hospitals. The proposed regulations will serve to integrate and pro-
vide continuity in the application and enforcement of human rights
requirements in both the state-operated and community programs,
and in both publicly and privately delivered services provided to con-
sumers in the community. Promulgation of one set of human rights
regulations is a major step toward converting Virginia's mental health
delivery system from a facility-oriented system of care to a commu-
nity-based system of care.

Some additional highlights of the proposed regulations are as
follows:

A. The regulations would eliminate the burdensome paper work
requirements imposed on community programs to develop
their own human rights plan. Consumers, family members,
and the providers themselves would know clearly what the
human rights requirements and expectations are without hav-
ing to access each separate program's unpublished human
rights plans.

B. The regulations would abolish the use of seclusion and
restraint as part of a behavior modification program in mental
health and mental retardation settings for all public and pri-
vate programs and hospitals.

C. The regulations would require all public and private programs
and hospitals to report information concerning complaints of
abuse and neglect, use of seclusion and restraint, and deaths
and serious injuries in a uniform format to the Department,

6 Rules and Regulations to Assure the Rights of Patients of Psychiatric Hospitals and
Other Psychiatric Facilities Licensed by the Department of Mental Health, Mental Retardation
and Substance Abuse Services, 12 VA. ADMIN. CODE 35-120-10 (1980).
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issues that currently are the subject of pending congressional
action.7

D. The regulations would authorize the Department and all com-
munity and private providers to disclose information related
to the death or injury of a consumer to the Department for
the Rights of Virginians with Disabilities, Virginia's desig-
nated Protection and Advocacy Agency.8

E. The regulations would establish the mechanism of a "next
friend" to serve as an authorized representative for a con-
sumer who is unable to provide consent on his or her own
behalf.

F. The regulations would permit the imposition of intermediate
sanctions on public and private programs, including fines, pro-
hibition of new admissions, and mandatory training for viola-
tion of the human rights and licensing regulations.

III. CURRENT FACILITY HUMAN RIGHTS REGULATIONS

To understand the significance of the proposed regulations, it is
important to understand the origins of the current regulations. The
Facility Human Rights Regulations were promulgated in 1983 and
were designed, among other things, to address the due process
requirements necessary to force medications over the objection of
patients.

In the late 1970s and early 1980s, cases asserting the right to
refuse antipsychotic medications, brought by patients and patient
advocacy organizations, were making their way through the federal
court system and up to the United States Supreme Court.9 The fed-

7 See Patient Freedom from Restraint Act of 1999, H.R. 1313, 106th Cong. (1999) (spon-
sored by Representative DeGette, et al. and referred to subcommittee on Health and Environ-
ment of the House Committee on Commerce on Apr. 12, 1999); Freedom from Restraint Act of
1999, S. 736, 106th Cong. (1999) (sponsored by Senators Lieberman and Dodd in the Senate
Committee on Finance on Oct. 26, 1999); The Compassionate Care Act, S. 750, 106th Cong.
(1999) (sponsored by Senators Dodd and Lieberman and referred to the Senate Committee on
Health, Education, Labor, and Pensions on Mar. 25, 1999).

8 Effective July 1, 2000, the Department will be required to notify the Department for the
Rights of Virginians with Disabilities of any critical incidents or deaths within its facilities within
forty-eight hours and provide a report setting forth the known facts within fifteen work days.
2000 Va. Acts ch. 565, 610. This legislation will enact VA. CODE § 51.5-37.1 and amend VA.
CODE § 37.1-42.1.

9 See, e.g., Rennie v. Klein, 458 U.S. 1119 (1982). The Court remanded the case to the
Third Circuit, which held that involuntarily committed mentally ill patients have a constitutional
right to refuse administration of antipsychotic drugs and a decision to administer such drugs
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eral courts ultimately found that committed mental patients have a
liberty interest under the Fourteenth Amendment to the United
States Constitution to be free from unwanted medication, as well as a
procedural due process right to ensure that professional judgment has
been exercised before such medications may be forced on them with-
out their consent.'0

Under the leadership of then-Commissioner Joseph J. Bevilac-
qua, State Board Chairman Charles H. Osterhoudt, and Richard J.
Bonnie, Chair of the State Human Rights Committee and Director of
the Institute of Law, Psychiatry and Public Policy at the University of
Virginia, the Facility Regulations established that consumers who
have the capacity to do so, can refuse treatment, including treatment
with anti-psychotic medication. The regulations also created the State
Human Rights Committee (SHRC) and Local Human Rights Com-
mittees (LHRC) to enforce that right.11 When a consumer's capacity
to consent to treatment is in doubt, the regulations require that a sec-
ond physician, not responsible for the treatment of the consumer,
determine whether the consumer is able to make an informed deci-
sion. If that physician concurs, the facility director appoints an
"authorized representative" to make decisions on the consumer's
behalf. For the first time, and prior to enactment of the Health Care
Decisions Act, 2 the regulations established a hierarchy of individuals
who could serve as substitute decision-makers. That list included: 1) a
legal guardian or an attorney-in-fact authorized under a durable
power of attorney signed by the consumer; or 2) the consumer's next-
of-kin in descending order of priority: a) the spouse, b) an adult son or

against patient's will must be based on accepted professional judgment. Rennie v. Klein, 720
F.2d 266 (3d Cir. 1983) [hereinafter Rennie II].

1o See Mills v. Rogers, 457 U.S. 291 (1982) (holding that because state-created liberty inter-
ests are entitled to protection of federal due process clause, full scope of involuntarily committed
mental patient's due process rights relating to unwanted administration of antipsychotic drugs
may depend, in part, on substantive liberty interests created by state as well as federal law);
Johnson v. Silvers, 742 F.2d 823 (4th Cir. 1984) (holding that forcible administration of antip-
sychotic drugs presents sufficient intrusion on bodily security to give rise to protected liberty
interest); Rennie H, 720 F.2d 266 (holding that involuntarily committed mentally ill patients have
a constitutional right to refuse administration of antipsychotic drugs and a decision to administer
such drugs against patient's will must be based on accepted professional judgment).

11 The Virginia General Assembly now has established the State Human Rights Committee
and Local Human Rights Committees. One-third of the committee members must be consumers
or family members of consumers, with at least two consumers on each committee who are receiv-
ing services. VA. CODE ANN. § 37.1-84.3 (1999).

12 Id. § 54.1-2981.
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daughter, c) a parent, or d) any other relative of the patient, unless
from all information available to the director, another person in a
lower priority clearly is better qualified. 3 If no one in the above cate-
gories were available, the facility director could appoint himself as
authorized representative with the approval of the LHRC.

The Human Rights Regulations created the LHRC to hear com-
plaints brought by consumers. Under this system, if the consumer
objects to the director's designation of an authorized representative to
make decisions on his or her behalf, the consumer may file an appeal
of the designation with the LHRC. The LHRC then holds a hearing
to determine whether the personal consent of the consumer is neces-
sary, i.e., whether the person is capable of consenting on his or her
own behalf. The consumer then may appeal that decision to the
SHRC.

14

Unlike Virginia's administrative hearing system, most states at
that time established a due process mechanism through the courts.
Virginia did not then know whether its system would withstand consti-
tutional muster. However, later cases have found that such an admin-
istrative hearing process composed of professionals and community
representatives does comply with due process requirements, ensuring
that treating professionals have exercised professional judgment. 5

13 Id. § 54.1-2986.
14 The decision of the State Human Rights Committee takes the form of a "recommenda-

tion" to the Commissioner of Mental Health, Mental Retardation and Substance Abuse Ser-
vices. The Commissioner is required to outline in writing, within fifteen work days, the action he
proposes to take in response to the SHRC's recommendations, or explain why he declines to
take any of these actions. If the SHRC objects to any of the proposed actions, and the objec-
tions cannot be resolved, the SHRC notifies the Board of Mental Health, Mental Retardation
and Substance Abuse Services. The Commissioner's decision is final and binding and no appeal
to court is provided.

15 See Washington v. Harper, 494 U.S. 210 (1990) (holding administrative procedures set by
policy, including provision for review by administrative panel as opposed to judicial decision
maker, comported with requirements of procedural due process); United States v. Morgan, 193
F.3d 252 (4th Cir. 1999) (holding pretrial detainee was not entitled, under due process clause, to
evidentiary hearing in front of a district judge before detainee forcibly could be medicated with
antipsychotic medication, where decision was based on professional judgment of institutional
medical personnel, administrative hearing was subject to regulatory procedural safeguards and
judicial review for arbitrariness, and administrative hearing resulted in finding that treatment
with antipsychotic medication was necessary because detainee was dangerous to himself and
others); United States v. Charters, 863 F.2d 302 (4th Cir. 1988) (holding base-line decision to
medicate should be made by appropriate medical personnel of the custodial institution with
judicial review available to guard against arbitrariness).
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From the very beginning, however, objections were raised about
the potential for conflict of interest on the part of the facility director,
as the provider of services, making decisions on behalf of the incapaci-
tated consumer. State facility directors were some of the most vocal
opponents of the provision permitting them to be appointed author-
ized representative. But it was not until enactment of Senate Bill
1224, effective July 1, 1999, that the General Assembly prohibited
facility and program directors from serving in that capacity. 16

IV. PROPOSED "NEXT FRIEND" CONSENT PROCEDURES

In the proposed Human Rights Regulations that soon will be
published for public comment, the concept of "next friend" will be
introduced. Historically, the concept comes from the common law
and was used to mean a person who, without being a regularly
appointed guardian, acted for the benefit of an infant, married
woman, or other person not sui juris.1 In recent times, courts have
recognized a "next friend" as a person who brings a lawsuit on behalf
of an infant or disabled person, as opposed to a guardian ad litem 18

who defends an action on behalf of an incompetent individual.19 Over
the years, consumers and friends of consumers, usually close friends
or individuals that have lived with the consumer, have asked for the
friend to be appointed to serve as authorized representative. How-
ever, in these situations the common practice was to appoint the facil-
ity director instead in that capacity, because such "friends" were not
included among those persons listed in the regulations. In response to
these consumers' otherwise appropriate requests, the proposed regu-
lations would allow such "friends" to serve as the patient's authorized
representative.

The Virginia Health Care Decisions Act20 permits an individual
to appoint any person as agent to make health care decisions on his or
her behalf. Most of us, however, delay in making a will or executing a
health care power of attorney because we do not want to face the
possibility of our own demise or incapacity. Individuals with mental

16 VA. CODE ANN. § 37.1-84.1 (A)(4) (1999).
17 See 28A WORDS AND PHRASES, "Next Friend," at 201-04 (1999); see also 42 AM. JUR. 2D

Infants §§ 155-72, 147-60 (2000). Sui juris means "of full age and capacity." BLACK'S LAW Dic-
TIONARY 605 (pocket ed. 1996).

18 "For the purposes of the suit; pending the suit," BLACK'S LAW DICTIONARY 16.
19 See, e.g., FED. R. Civ. P. 17(c).
20 VA. CODE ANN. § 54.1-2983 (1999).
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disabilities also delay in designating someone to act on their behalf for
the same reasons. But individuals with mental illness especially
should be encouraged to designate a substitute decision-maker, during
periods of capacity, to make decisions on their behalf when they
become incapacitated. And if they do not, it may be prudent to
expand the categories of persons who may provide substitute consent
to a "next friend."

Before such a "next friend" may be appointed, the proposed reg-
ulations will require the LHRC to conduct a review and find that:

1. the person has lived with or provided on-going support and
assistance to the consumer for a period of at least six months
prior to the designation;

2. the person has appeared before the LHRC and agreed to
accept this responsibility;

3. the consumer has no objection to the appointment; and
4. the person is a qualified person within the meaning of the reg-

ulations to serve in this capacity.

The proposed "next friend" procedures might require further
development before becoming a final rule. It may be that a different
term should be used to identify this "next friend." The terms "signifi-
cant other," or just simply "friend," have been proposed as alterna-
tives. Additional direction may also need to be given to the LHRC
when making this decision. Nevertheless, it is incumbent on everyone
to comment on this innovative and controversial proposal, including
members of the General Assembly who have consistently expressed
an interest in Virginia's human rights system and who have final
review authority over the regulation.21

V. OTHER SUBSTITUTE CONSENT PROCEDURES

The process for obtaining substitute consent for individuals inca-
pable of making their own decisions is not limited to the Facility
Human Rights Regulations, nor to the Virginia Health Care Decisions
Act. Other available alternative procedures are important especially
now that State facility and program directors are prohibited from
serving as authorized representatives. These procedures include:

21 See id. § 9-6.14:9.2.
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A. Appointment of a guardian for persons with a disability who
are not likely to regain their capacity to consent. These
include persons with severe and profound mental retardation
and geriatric patients.22

B. Court ordered treatment for persons with short term illnesses,
such as persons with mental illness who are incapacitated for
periods of time for whom appointment of a guardian is not
appropriate, and for others as a stop-gap measure until an
appropriate guardian can be identified and appointed through
the circuit court.23

C. Execution of an advance medical directive by persons while
competent designating someone to act as their agent during
periods of incapacity.24

D. Certification of two physicians (only for residents of facilities
operated by the Department) for a physical injury or illness
when a delay in treatment might adversely affect recovery,25

and
1. No legally authorized guardian is available to give consent;
2. A reasonable effort is made to advise a parent or other

next of kin of the need for the surgical or medical treat-
ment;

3. No reasonable objection is raised by the incapacitated per-
son; and

4. Two physicians state in writing that:
a. they have made a good faith effort to explain the neces-

sary treatment to the person;
b. they have probable cause to believe that the individual

is incapacitated and unable to consent to the treatment
by reason of mental illness or mental retardation; and

c. a delay in treatment might adversely affect the individ-
ual's recovery.

22 VA. CODE § 37.1-134.6. This process has begun at the State mental health and mental
retardation facilities where appropriate guardians can be identified. Guardians have been pro-
vided through the District Three Local Guardianship Program under a grant from the Virginia
Department for the Aging under Va. Code § 37.1-134.14:1. Additional funding and guardians
must be identified before guardians may be appointed for all long-term disabled individuals who
are in need of these services.

23 Id. § 37.1-134.21.
24 Id. § 54.1-2984.
25 Id. § 54.1-2970.
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E. Emergency situations when the life or health of the individual
or others is in jeopardy. In such circumstances, treatment
may be provided without consent.

VI. CONCLUSION

The challenge remains for community providers to ensure that
consent is obtained for individuals who now are being appropriately
discharged into the community, but who remain significantly disabled
to the extent that they need the assistance of a substitute decision-
maker.

The mental health care community and the General Assembly
should carefully review the proposed regulations when published and
provide comments. A joint public and private effort can make this set
of regulations a road map for human rights in Virginia in the twenty-
first century.


