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I. INTRODUCTION

The Code of Virginia currently contains six opportunities for a
criminal defendant to avoid either prosecution or conviction. These
options consist of (1) dismissal based on accord and satisfaction,1 (2)
diversion for first time drug possession offenders, (3) diversion for
first time misdemeanor offenders,3 (4) dismissal of drug and alcohol
violations for juveniles,4 (5) dismissal of convictions for sex offenses5

and (6) dismissal of certain traffic charges.6 Typically referred to as
diversion programs, these options allow the court to withhold a find-
ing of guilt for a set period of time, and dismiss the charge or convic-
tion once the defendant has fulfilled certain conditions. These
alternatives to prosecution reflect the beliefs that some defendants
deserve a second chance, and that prosecution of every crime is not
always necessary to serve justice. The time has come for Virginia to
add another alternative to prosecution of non-violent, misdemeanor
offenders and adopt a diversion program for the multitude of people
suffering from mental illness who are caught between an incarcera-
tion-prone criminal system, and the less restrictive alternative require-
ments of the Virginia Civil Commitment scheme.7
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Law Center. The author would like to thank Leandra Lederman, Erin O'Hara, Blake Woloson,
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1 VA. CODE ANN. § 19.2-151 (Michie 2000).
2 Id. § 18.2-251.
3 Id. § 19.2-303.2.
4 Id. § 16.1-278.9(F).
5 Id. §§ 18.2-61, 18.2-67.1, 18.2-67.2, 18.2-67.2:1.
6 Id. § 46.2-1314.
7 Id. tit. 37.1. Section II of this paper discusses the less restrictive alternative requirements

of the Virginia Civil Commitment scheme, and the repetitive procedures involved that make it
difficult to commit a mentally ill person.
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The prevailing legal theory held by many criminal defense attor-
neys is that when a mentally ill defendant is charged with a misde-
meanor, it is better to have the defendant quickly plead guilty and
receive at most a short jail sentence, than to explore the possibility
that the defendant is not guilty by reason of insanity. The rationale
behind this theory is that the punishment for a misdemeanor is only
brief incarceration, while aquittees under an insanity plea risk spend-
ing the rest of their lives in a psychiatric institution.8 However,
defending a client in this manner often involves ignoring issues of
incompetency to facilitate the client's demand to "get out of jail now."
If the defendant expresses that wish, many defense attorneys accept it
as license to ignore obvious signs of incompetency and accept a plea
offer.

There are, however, negative consequences of criminal convic-
tions. Some crimes, such as larceny9 and marijuana possession, 10 carry
stiffer penalties with each additional conviction. Some crimes can
become felonies once the defendant is declared a habitual offender."
Attacking the validity of the underlying convictions to avoid the fel-
ony conviction is an almost impossible task, absent a constitutional
error.'" Further, without treatment, most mental illnesses get worse, 3

and thus the defendant remains at risk for additional arrests and con-
victions. If the defendant eventually commits an extremely serious
crime, such as murder, and has not raised the insanity defense in ear-
lier, less serious cases, a jury may be unpersuaded as to the validity of
the existence of a disease. Thus, the consequences of allowing a
defendant to plead guilty while ignoring an underlying mental illness

8 RAEL JEAN ISAAC & VIRGINIA C. ARMAT, MADNESS IN THE STREETS 277 (1990). The
fallacy or veracity of this belief is an issue that needs updated data and new analysis, but is not
the subject of this article. This article will assume that the belief is true, and suggest an alterna-
tive to the two choices of either a quick guilty plea or raising insanity as a defense.

9 VA. CODE ANN. § 18.2-104 (Michie 2000).
10 Id. § 18.2-250.1.
11 Id. § 46.2-357.
12 Underlying misdemeanors can be attacked for lack of right to counsel. McClure v. Com-

monwealth, 222 Va. 690 (1981); Lewis v. United States, 445 U.S. 55 (1980). However, a defen-
dant who was represented by counsel, but was advised against raising insanity as a defense does
not have a constitutional error underlying his conviction.

13 "The situation with severe mental illnesses thus appears analogous to that for insulin-
dependent diabetes, in which failure to medicate produces irreversible damage." E. FULLER
TORREY, OUT OF THE SHADOWS 152 (1997). "As was recognized even in the 19th century, treat-
ment in the early, acute stages offers the best hope for arresting serious mental illness." ISAAC &
ARMAT, supra note 8, at 11.
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that contributes to the criminal behavior may be more detrimental
than previously has been acknowledged. This article proposes an
alternative to traditional defense choices.

This article first describes the available alternatives to criminal
prosecution in Virginia. Next, it details the high threshold require-
ments for civilly committing the mentally ill in Virginia, and for find-
ing a criminal defendant not guilty by reason of insanity. The article
argues that, because many mentally ill people do not meet the civil
commitment criteria, the criminal system has stepped in to punish
those whom the mental health care system fails to treat. The article
concludes with a legislative proposal to allow Virginia courts to divert
the mentally ill out of the criminal system and into treatment without
reference to whether the defendant meets the criteria for civil
commitment.

II. CURRENT USE OF VIRGINIA DIVERSIONARY PROGRAMS

While "under the common law, courts do not possess the power
to delay the imposition or execution of sentences for crime,"14 the
Code of Virginia has adopted several statutes conferring such ability
on the courts. "It is ... generally held that statutes which confer such
power are valid." 5 The power to delay imposition of sentence now
includes situations in which the criminal charge is dismissed or no con-
viction ever is entered into the record. 6

A. Accord and Satisfaction

Commonly referred to as "accord and satisfaction," the Virginia
Code specifically allows some crime victims to accept settlement from
the defendant instead of proceeding criminally. This option allows a
defendant to completely avoid criminal prosecution by negotiating
with the victim. Specifically, whenever a person is charged with a mis-
demeanor "for which there is a remedy by civil action," 7 if the victim
notifies the court in writing or in person that he has received satisfac-

14 Richardson v. Commonwealth, 109 S.E. 460, 461-62 (1921).
15 Id. at 462.
16 The legislative transition extending probation to dismissal after successful completion of

probation is beyond the scope of this article.
17 VA. CODE ANN. § 19.2-151 (Michie 2000).
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tion for the injury, the court may dismiss the prosecution.18 This Code
section makes no reference to the Commonwealth's Attorney.
Rather, it allows the victim and the defendant to settle the matter with
court approval, and no other oversight. "In prosecutions for offenses
and cheats not involving any great offense against the public, the
courts will encourage settlements between the parties as less injurious
to the public than litigation."19

B. Drug Possession

A defendant charged for the first time with possessing illegal nar-
cotics qualifies for diversion away from the criminal system, even if
that person has other, non-drug related criminal convictions." To
qualify for this disposition, the defendant must accept probation. The
probation envisioned by this Code section "provides an 'opportunity'
for an accused to 'repent and reform."' 21 To complete the probation
and have the charge dismissed, the defendant must successfully com-
plete a drug abuse treatment program, pay all court costs including
costs of the treatment program, remain drug free and submit to drug
tests, and commit no further violations of the law.22

C. First Larceny Misdemeanor

A defendant charged with a first time misdemeanor larceny
offense also qualifies for diversion and possible dismissal of charges.23

The court first will determine whether enough facts exist to convict
the defendant. With the defendant's agreement, the court then will
enter no judgment of guilt. Instead, the court defers any finding and
puts the defendant on probation. Terms of probation typically include
a fine, restitution, and community service. The court may set a spe-
cific probationary period, but allow earlier dismissals if all fines, costs,
and community service are completed. If the defendant fails to com-

18 "That misdemeanors of this kind may be compromised and settled by the parties, with
the concurrence of the court, has been placed beyond doubt." Orndorff v. Bond, 185 Va. 497, 501
(1946).

19 Glidewell v. Murray-Lacy & Co., 98 S.E. 665, 669 (1919) (quoting 3 WHARTON'S CRIMI-

NAL LAW § 1877 (1957)).
20 VA. CODE ANN. § 18.2-251 (Michie 2000).
21 Connelly v. Commonwealth, 14 Va. App. 888, 890 (1992).
22 VA. CODE ANN. § 18.2-251 (Michie 2000).
23 Id. § 19.2-303.2.
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ply with the terms of probation, the court may convict and sentence
the defendant.

D. Juveniles
Juveniles charged with certain offenses also are eligible for diver-

sion in Virginia. Juveniles accused of the following crimes qualify: (1)
driving while intoxicated;24 (2) refusal to take a breathalyser test;' (3)
purchase or possession of alcohol26 or drinking or possessing alcohol
on school grounds;27 (4) public intoxication; 28 or (5) unlawful use or
possession of a gun or a "streetsweeper. ' 29 If the juvenile fulfills the
terms and conditions of probation,3 ° the court must dismiss the charge
unless someone was injured when the crime was committed. Yet,
even if serious injury or death results from the juvenile's crime, the
court still has the authority and discretion to dismiss the charge. 31

This "clean slate" opportunity has become particularly important in
Virginia now that juvenile records no longer are automatically
sealed.32

E. Sex Offenses
Defendants accused of either raping their spouse or having sex

with a minor child may qualify for dismissal of the charges under cer-
tain conditions. Using force, threats or intimidation to engage in a
variety of sexual activities with one's spouse can result in felony
charges.33 Yet, after a finding of guilt, the court may put the defen-

24 Id. § 18.2-266.1.
25 Id. §§ 18.2-268.2 - 18.2-268.4.
26 Id. § 4.1-305.
27 Id. § 4.1-309.
28 Id. § 18.2-388.
29 Defined as a striker 12. Id. § 16.1-278.9(A).
30 Terms of probation also include having his driver's license re-instated after the

mandatory suspension required by the Code. Id. § 16.1-278.9(E).
31 Id. § 16.1-278.9(F).
32 All the possible ramifications of the 1996 changes in juvenile law are beyond the scope of

this article.
In proceedings in which a juvenile, fourteen years of age or older at the time of the
offense, was adjudicated delinquent in juvenile court on the basis of an act which would
be a felony if committed by an adult, or was found guilty of a felony in the circuit court,
any court records ... regarding that adjudication or conviction and any subsequent . ..
shall be . . . treated in the same manner as adult criminal records.

Id. § 16.1-307.
33 Id. § 18.2-61 (rape with either spouses living apart or serious bodily injury); Id. § 18.2-

67.1 (forcible sodomy with either spouses living apart or serious bodily injury); Id. § 18.2-67.2



CIVIL RIGHTS LAW JOURNAL

dant on probation with counselling or therapy if both the complaining
witness and the Commonwealth's Attorney consent. Once the defen-
dant successfully completes the probation, the court may dismiss the
charge if it determines that a dismissal would promote the family unit
and would be in the best interests of the complaining witness.34 If the
defendant fails to comply with the probation, the conviction becomes
permanent and the court may sentence the defendant according to the
specified penalties.

Additionally, a defendant accused of "carnal knowledge"3 of a
child between thirteen and fifteen years of age has the opportunity for
dismissal of the indictment if he subsequently marries the complaining
witness.36 To qualify for dismissal under this Code section, the defen-
dant must marry, live with, provide for, maintain and support the
complaining witness. The court will review the case periodically until
the complaining witness reaches age sixteen. Once the minor turns
sixteen, the court can dismiss the case. However, if the defendant
abandons the spouse before age sixteen, the case will proceed as origi-
nally charged.37

F Traffic Offenses

The least formalized diversion scheme in Virginia occurs in traffic
cases. Depending on the jurisdiction, some counties interpret Virginia
Code § 46.2-1314 as allowing the court to dismiss certain traffic
offenses if the defendant successfully completes "traffic school." The
covered offenses consist primarily of speeding offenses and other
moving violations, but not driving while intoxicated. While the Code
specifically provides that "the requirement for attendance may be in
lieu of or in addition to the penalties prescribed by section 46.2-113 or
any such ordinance," it makes no reference to final resolution after
completion of traffic school. However, the common practice in a vari-

(object sexual penetration with either spouses living apart or serious bodily injury); Id. § 18.2-
67.2:1 (marital sexual assault: sexual intercourse, cunnilingus, fellatio, anallingus or anal inter-
course accomplished with force or threats).

34 See generally, supra note 33. All the Virginia Code sections listed provide for probation
and dismissal.

35 VA. CODE ANN. § 18.2-63 (Michie 2000). Carnal knowledge includes the acts of sexual
intercourse, cunnilingus, fellatio, anallingus, anal intercourse, and animate and inanimate object
sexual penetration.

36 Id. § 18.2-66.
37 Id. See also Taylor v. Commonwealth, 184 Va. 371 (1945).
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ety of counties is to dismiss the conviction after completion of traffic
school.3 s

III. TOUGH STANDARDS TO MEET: CIVIL COMMITMENT AND NOT

GUILTY BY REASON OF INSANITY IN VIRGINIA

Although many mentally ill people are arrested, no diversion pro-
gram exists in Virginia to address treating the mental illness and divert
the person out of the criminal system. Instead, the existence of a per-
son's mental illness becomes particularly relevant during two types of
proceedings in Virginia. 39 First, there is a civil commitment scheme
designed either to facilitate voluntary psychiatric treatment or to force
involuntary psychiatric treatment if a mentally ill person becomes
dangerous, suicidal or helpless.' Second, any criminal defendant who
suffered from mental illness at the time of his offense may raise the
defense of not guilty by reason of insanity.41

A. Civil Commitment
In Virginia, the civil commitment process begins when a magis-

trate issues an emergency custody order based on probable cause that
a person "is mentally ill and in need of hospitalization, and that the
person presents an imminent danger to self or others as a result of
mental illness, or is so seriously mentally ill as to be substantially una-
ble to care for self."42 The emergency custody order enables the
police, within a four-hour time limit, to locate and transport the men-
tally ill person to a "convenient location" to be evaluated by a mental
health professional. Once examined, if the person still resists treat-
ment and remains dangerous or substantially unable to care for him-
self, the magistrate may issue a temporary detention order. This order
holds the person in the hospital for up to forty-eight hours, or until the

38 Interviews with Blake Woloson, Esq., May 2000. The following jurisdictions will divert
and dismiss: Alexandria, Arlington, Prince William, Loudoun, and Stafford County. Fairfax
County will not divert under this Code section. Each jurisdiction has its own procedures and
policies regarding diversion under this scheme, including whether or not to give points on a
drivers' license.

39 Other times when a person's mental illness carry great import include: custody, guardian-
ship, conservatorship, and treatment over-ride decisions. This article is limited to the areas of
civil commitment and the insanity defense.

40 VA. CODE ANN. tit. 37.1.
41 Id. § 19.2-168 et. seq. Chapter 11 of the Code of Virginia also addresses competency

issues, but this paper focuses only on raising the insanity defense.
42 Id. § 37.1-67.01.
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next business day if the forty-eight hour period ends on a weekend or
holiday. Within that forty-eight hour time period, a civil commitment
hearing must be held.

Either a General District Court Judge or a Special Justice sitting
in for the General District Court presides over civil commitment hear-
ings. While the mentally ill person receives a court appointed defense
attorney to fight commitment, the petitioner in Virginia receives no
such assistance. Whether a relative, neighbor, police officer, or con-
cerned stranger, the layperson must attempt to present evidence,
respond to objections, and make legal arguments without legal
representation.43

For the court to order psychiatric treatment against a person's
will, the court must first make the following findings of fact: (1) the
person suffers from a mental illness, as defined; and (2) that the per-
son is either: (a) an imminent danger to himself; (b) an imminent dan-
ger to others; or (c) substantially unable to care for himself." In
addition, the court either must receive testimony or review a report
completed by a previously appointed independent examiner, who is
either a psychiatrist or a psychologist. This examiner must determine
three things: (1) whether or not the person is mentally ill; (2) whether
or not the person presents an imminent danger to himself or others, or
is substantially unable to care for himself; and (3) whether or not the
person requires involuntary hospitalization or treatment.45

To order civil commitment, the court also must determine that
alternatives to involuntary confinement and treatment were investi-
gated but found unsuitable, and that there are no less restrictive alter-
natives to institutionalization.46 The doctrine of less restrictive
alternatives originated in court decisions that held that psychiatric
patients have the right to treatment outside a hospital when appropri-
ate.47 Basically, hospitals should be the treatment of last resort.
Because involuntary hospitalization involves curtailment of liberty,
the Due Process Clause demands that the commitment court first

43 The Code of Virginia does not provide a prosecuting attorney at the District Court level
for civil commitment hearings. If the case is appealed, the Commonwealth's Attorney's office
represents the petitioner. At the District Court level, the petitioner must hire private counsel if
he wishes the assistance of an attorney.

44 Id. § 37.1-67.3.
45 Id.
46 Id.
47 See Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966); Dixon v. Weinberger, 405 F. Supp.

974 (D.D.C. 1976).
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must exhaust all less intrusive means to achieve the goal of
treatment.48

Less restrictive alternatives typically involve outpatient therapy
and voluntary compliance with any medications. The order for invol-
untary commitment is in effect for up to 180 days, but the patient's
treating physician controls the actual release date. No additional
hearing is held, whether the treating physician immediately releases
the committed person or waits 180 days to release him. Release is
solely a medical decision.

B. Not Guilty By Reason Of Insanity
The attitude that favors releasing the mentally ill in the civil com-

mitment arena also taints the criminal defense of not guilty by reason
of insanity. While the insanity defense exists in Virginia, it is seldom
raised except in serious felonies.49 The standard for insanity in Vir-
ginia is either that "because of a mental disease or defect, the defen-
dant did not understand the nature, character and consequences of his
act or he was unable to distinguish right from wrong," or that the
defendant suffered from an irresistible impulse.5 °

There are several reasons a defense attorney may advise against
asserting the insanity defense. First, the defendant bears the burden
to prove he is insane, because in Virginia an accused is presumed to be
sane.51 Insanity "must be proved by the defendant to the satisfaction
of the jury."52

Second, Virginia procedural rules severely limit the introduction
of evidence about a defendant's mental health. The mental health of a
defendant only is relevant and admissible in a criminal case when it
rises to the level of legal insanity.53 Diminished capacity is not a rec-

48 See Lake, 364 F.2d at 662.
49 David Brown, Insanity Defense: Setting a Benchmark of Human Intellect and Will, WASH.

POST, Jan. 27, 1992, at A3.
50 M'Naghten standard: Price v. Commonwealth, 228 Va. 452, 323 S.E.2d 106 (1984), Vir-

ginia jury instruction No. 53.150; Irresistible Impulse: Dejarnette v. Commonwealth, 75 Va. 867
(1881), Jury Instruction No. 53.160.

51 See Wright v. Commonwealth, 245 Va. 177, 183 (1993); Graham v. Gathright, 345 F.
Supp. 1148, 1150 (W.D.Va. 1972).

52 Taylor v. Commonwealth, 208 Va. 316, 322, 157 S.E.2d 185, 189-90 (1967).
53 Unless a person falls outside the borderline demarcating legal sanity, he possesses
sufficient reason to be responsible for his crimes. There is however, a more fundamen-
tal reason for the exclusion of such evidence. The state of knowledge in the fields of
medicine and psychiatry is subject to constant advance and change. The classifications
and gradations applied to mental illnesses, disorders, and defects are frequently
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ognized defense in Virginia.54 Thus, mental retardation or other
mental illnesses that do not rise to the level of legal insanity are com-
pletely inadmissible at the guilt phase of a criminal trial. This "all or
nothing" approach prevents the defense from introducing evidence
about the defendant's mental condition unless an insanity defense is
raised.

Third, when a defendant is found not guilty by reason of insanity,
he immediately is transferred to the custody of the Commissioner for
Mental Heath "for evaluation as to whether the aquittee may be
released with or without conditions or requires commitment. 5 5 This
statutory scheme provides for the trial court to determine whether or
not to commit and to hold periodic reviews if commitment occurs.56

The prevailing fear of the defense bar is that a person may be acquit-
ted by the insanity defense for a minor, non-violent misdemeanor,
only to end up spending the rest of his life in a psychiatric hospital
under court order.

Fourth, Virginia law prohibits instructing the trial jury that a
defendant acquitted by insanity will remain in custody and be given
psychiatric treatment." In fact, "prosecutors play on jurors' unfamili-
arity not only with mental illness, but also with the way the system
handles insanity-plea cases."58 Without instructions to the contrary,
jurors operate in ignorance and often believe that if a defendant is
found not guilty by reason of insanity, he immediately is released.

revised. The courts cannot, and should not, become dependent upon these subtle and
shifting gradations for the resolution of each specific case. Instead, the common law,
many years ago, fixed a stable and constant standard of mental competence as the crite-
rion for the determination of criminal responsibility. A person whose mental state falls
outside the borderline drawn by that standard is deemed legally insane. All persons
inside that borderline are (presumed to be sane, and to possess a sufficient degree of
reason to be responsible for [their] crimes.) For the purposes of determining criminal
responsibility, a perpetrator is either legally insane or sane; there is no sliding scale of
insanity. The shifting and subtle gradations of mental illness known to psychiatry are
useful only in determining whether the borderline of insanity has been crossed. Unless
an accused contends that he was beyond that borderline when he acted, his mental state
is immaterial to the issue of specific intent. Accordingly, we hold that evidence of a
criminal defendant's mental state at the time of the offense is, in the absence of an
insanity defense, irrelevant to the issue of guilt.

Peeples v. Commonwealth, 30 Va. App. 626 (1999).
54 Stamper v. Commonwealth, 324 S.E.2d 682, 688 (Va. 1985).
55 VA. CODE ANN. § 19.2-182.2 (Michie 2000).
56 Id. §§ 19.2-182.5, 19.2-182.3.
57 Miller v. Commonwealth, 15 Va. App. 301, 307 (1992), affd 246 Va. 336 (1993).
58 Dawn Chase, Prosecutor: Guilty-but-Insane Defense has Pitfalls, 13 VA. LAW WKLY.

1131, Mar. 1, 1999, at B-3.
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Prince William County's Commonwealth's Attorney, James A. Wil-
lett, actually perpetuates this incorrect assumption with the jury.
"What I'm going to be suggesting to the jury is that it would be
extremely dangerous to acquit this person and put him back on the
street, which doesn't really happen. But I'm going to do my best to
suggest that it does."59 Concerned that a jury will not acquit a defen-
dant accused of a serious crime because of the mistaken belief that the
defendant is immediately released into society, defense attorneys
decline to raise a defense perceived as weak.

Although the Code of Virginia recognizes the existence of mental
illness, the need for involuntary psychiatric treatment, and the insanity
defense, the high threshold requirements and repetitive procedures60

make it extremely difficult to civilly commit the mentally ill. Simi-
larly, the insanity defense is controversial among the defense bar and
rarely is asserted. Further, neither of these legal mechanisms
addresses the current situation of large numbers of incarcerated men-
tally ill defendants.

IV. THE NEW PSYCHIATRIC HOSPITALS

Many mentally ill people are "treated" in jail and prison systems
instead of psychiatric hospitals. "Jails and prisons have increasingly
become surrogate mental hospitals for many people with severe
mental illnesses.61 In 1999, the Department of Justice issued a report
in which it estimated that sixteen percent of state prisoners suffered
from a mental illness."62 Because psychotic people often engage in
behavior that also may be criminal, a defendant's conduct and subse-
quent arrest may stem from inability to control the mental illness.
"Researchers often find a direct relationship between the person's
mental illness and the behavior that led to apprehension."63 While the
person may qualify for either involuntary commitment or jail, he usu-
ally ends up in jail. "Because the standards for entry into the mental

59 Id.
60 As outlined in the above section, the existence of a mental illness and the possibility of

dangerousness or helplessness must be separately determined at different times by the following
people for a total of four times before a person can be civilly committed: magistrate, mental
health worker, independent examiner, and special justice. VA. CODE ANN. § 37.1-67.01 (Michie
2000).

61 TORREY, supra note 13, at 42.
62 BUREAU OF JUSTICE STATISTICS SPECIAL REPORT, U.S. DEP'T OF JUSTICE; NCJ 174463.,

MENTAL HEALTH AND TREATMENT OF INMATES AND PROBATIONERS, (July 1999).
63 TORREY, supra note 13, at 38.
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health system are more stringent than the standards for admission to
the criminal justice system, it is easier to put the mentally ill into jails
than it is to secure treatment for them." 64

Although many advocates work to dispel the stereotype of men-
tally ill people as being disproportionably violent, reports of random
violence committed by the untreated mentally ill continue.65 While
the issue of whether or not the mentally ill are prone to violence
remains unresolved, it is clear that the untreated mentally ill risk
arrest.66 There may be several reasons that the mentally ill go without
treatment. However, one feature of serious brain disorders is that the
patient does not believe he is sick. 67 Thus, many patients refuse medi-
cation and treatment because they believe nothing is wrong. The
deluded brain prevents the person from accepting treatment. While
that may be irrelevant for the mentally ill who never encounter the
criminal justice system, it is an important factor to consider when a
mentally ill person is arrested.

Goals of the criminal justice system include offender rehabilita-
tion and deterrence. However, traditional means to achieve such
goals will not affect the behavior of an untreated mentally ill person.
Programs to "teach the defendant a lesson" by requiring community
service, anger management courses, and drug or alcohol treatment

64 ISAAC & ARMAT, supra note 8, at 156.
65 Lawyers for Suspect in Unabomber Case Drop Defense Plans, WALL ST. J., Dec. 30,

1997, at B6; Bill Miller, Court Won't Require Medication for Weston; Ruling Says Drugs Might
Hurt Defense, WASH. POST., Mar. 25, 2000, at B5; Frederick Kunkle, Surrender Fell Through,
Lawyer Says; Federal-Local Friction Called Problem in Maryland Hostage Crisis, WASH. POST,
Mar. 25, 2000, at B1; Mistrial in Subway Slaying, WASH. POST., Nov. 3, 1999, at A16; Lisa New-
man, The Unforgiving; A Lunatic Kills Your Child. You Can't Get Even. But You Just Might Go
Mad., WASH. POST, Aug. 16, 1998, at Fl.

66 Indeed, all studies conducted in the first half of this century show that mental hospital
patients were then less likely to commit violent acts than the general population as
measured by either arrest or conviction rates. However, these studies date from the
period when most of the mentally ill were sequestered in state hospitals, where they
could scarcely commit crimes in the community.... But studies in the era of deinstitu-
tionalization provide a different picture, showing consistently higher arrest rates for
mental patients, and higher rates for violent crime.

ISAAC & ARMAT, supra note 8, at 271.
67 At least 40% of the 3.5 million Americans diagnosed with either schizophrenia or
manic-depression, the two severest forms of mental illness, lack insight into their disor-
der. They do not realize they are sick and in need of treatment because their brain
disease has affected the frontal lobe function that is necessary for complete self-aware-
ness. They do not recognize that the symptoms of their illness- hallucinations, delu-
sions, paranoia, and withdrawal - are, in fact, symptoms. Since these individuals do not
believe they are sick, they refuse to take their medication, and often deteriorate.

TREATMENT ADVOCACY CENTER, E-News, June 16, 2000, at 2.
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will not alter the behavior of a person unless that person functions
rationally. Threatening to incarcerate a defendant if he repeats his
behavior will not solve the problem when the person's mental illness
forces him to act in accordance with his delusions. When a person's
behavior stems from psychosis, it is unrealistic to expect that person to
learn from the arrest, or be deterred from committing further crimes.

An effective plan to prevent a mentally ill defendant from com-
mitting future crimes must include mandatory psychiatric treatment.
The Surgeon General of the United States recently released a study
that found that assisted (or involuntary) outpatient treatment signifi-
cantly reduces the violent behavior of the mentally ill.' "Long-term
assisted outpatient treatment improved medication compliance and
reduced substance abuse, thereby reducing the risk of violence. 69

Ignoring the link between serious mental illness and the probability of
arrest results in both criminalizing behavior caused by a medical prob-
lem, and in burdening the jails and prisons with the responsibility to
act as psychiatric treatment facilities.

V. PROPOSED LEGISLATION

A. Background
Involuntary treatment for the mentally ill involves infringing on a

person's freedom, and therefore invokes civil rights protections.7 °

Thus, the Virginia civil commitment scheme scrupulously protects a
person's civil rights, including the right to receive " a written explana-
tion of the involuntary commitment process and the statutory protec-
tions associated with the process."71 By giving a person subject to civil
commitment such strong protections, Virginia law signals that the due
process rights of the mentally ill are protected. The laws severely limit
government infringement on personal liberty. Most people subject to
civil commitment are not otherwise facing government interference.
Yet, once a person is charged with a crime, the power of the govern-
ment to curtail freedom begins.

68 U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, MENTAL HEALTH: A REPORT OF
THE SURGEON GENERAL (1999).

69 Study Shows that Long-Term Assisted Treatment Reduces Violence and Hospital Utiliza-
tion, THE CATALYST, May/June 2000, at 2.

70 Lessard v. Schmidt, 379 F.Supp. 1376 (D.C Wis. 1974).
71 VA. CODE ANN. § 37.1067.3 (Michie 2000) states: "The written report shall include ...

jury trial on appeal." Whether or not the Virginia statutory scheme needs alteration is not the
focus of this article.



CIVIL RIGHTS LAW JOURNAL

Offering a criminal defendant the alternative of psychiatric treat-
ment arises at a point when the defendant already is facing curtail-
ment of freedom by incarceration. The potential sentence for most
jailable misdemeanors usually is for much longer than the maximum
six months of involuntary treatment possible under the civil commit-
ment statute.72 Allowing the defendant to choose "mental illness pro-
bation" over criminal prosecution would broaden, instead of infringe
on, the defendant's liberty right. Diversion also would enable the
defendant to avoid the negative consequences of criminal conviction.

B. Proposal

This article proposes that a criminal defendant who suffers from a
serious mental illness be offered "mental illness probation" in lieu of
criminal prosecution. If a defendant chooses to accept a term of
mental illness probation, he gives up the ability to avoid treatment:
the issue of voluntary versus involuntary treatment evaporates.
Under this scheme, the defendant must comply with whatever terms
are deemed necessary by the probation officer to comply with court
ordered goals, similar to other terms of probation.73 Thus, the judge
includes in the terms of probation the requirement that the defendant
comply with all mental illness treatment as directed by the probation
officer. The probation officer, either a mental illness expert himself or
cooperating with one, then has the defendant follow a treatment plan
previously determined at the time of evaluation. If the defendant at
anytime refuses to comply with his outpatient treatment, such as

72 A sample of other Virginia misdemeanors include the following: Id. § 18.2-19 (punish-
ment of accessories after the fact); Id. § 18.2-23 (conspiring to trespass after being forbidden to
do so); Id. § 18.2-42 (Assault or battery by mob); Id. § 18.2-47(B) (Parental abduction of child);
Id. § 18.2-49.1 (violation of court order regarding custody and visitation); Id. § 18.2-60.3 (stalk-
ing); Id. § 18.2-81 (burning or destroying personal property, etc.); Id. § 18.2-83 (threats to bomb
or damage buildings or means of transportation); Id. § 46.2-347 (fraudulent use of driver's
license to obtain alcoholic beverages); Id. § 4.1-306 (Purchasing alcoholic beverages for minors);
Id. § 6.1-119 (Making derogatory statements affecting banks); Id. § 13.1-569 (knowingly making
false statements in any book of account); Id. § 18.2-56.2 (allowing children access to firearms);
Id. § 18.2-473 (Punishment for aiding the escape of a prisoner or child); Id. § 38.2-1916 (refusing
to cooperate with a state insurance investigation); Id. § 44-110 (Punishment for sale of military
property); Id. § 53.1-55 (sale or exchange of goods manufactured by prisoners of other states).
Each of these misdemeanors includes punishment of up to one year imprisonment and/or some
monetary fine. This stands in contrast to civil commitment that carries a maximum of 180 days.

73 See Sami v. Commonwealth, 1987 WL 484579 (Va. App. July 27, 1987): Broadcloth of
terms and conditions of probation. VA. CODE ANN. § 19.2-303 (Michie 2000) "may place the
accused on probation under such conditions as the court shall determine."
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appearing for weekly doctor appointments, taking prescribed medica-
tion, participating in group or individual therapy, then the probation
officer has the ability to admit him into a psychiatric hospital without
additional hearings.

The following proposed legislation would allow the criminal
courts to quickly resolve cases involving the mentally ill with solutions
aimed at effectively reducing recidivism without depending solely on
the threat of incarceration. This system would be voluntary: the
defendant could opt for "mental illness probation" or simply could
accept the traditional criminal prosecution. However, once the defen-
dant accepts the probation with medical treatment, the defendant for-
feits his right to refuse psychiatric treatment during that probationary
time period. Dismissal of the arrest at the completion of the proba-
tionary time period would be the incentive offered to the defendant.

This proposal does not limit the availability of mental illness pro-
bation to first time offenders, nor does it add any conditions such as
mandatory fines or community service. The purpose of the proposal is
not to punish. Rather, such legislation would recognize that in a
humane society, people deserve neither punishment nor indifference
when they are afflicted with a mental illness. Instead, the mentally ill
deserve compassion and the opportunity to benefit from the advances
that medical science has achieved.

Model Statute:
Person's charged with misdemeanors may be placed on probation:
Definitions:
Mental Illness: severe psychiatric disorder: a substantial impairment
of a person's thought processes (e.g. delusions), sensory input (e.g.
hallucinations), mood balance (e.g. mania or severe depression),
memory (e.g. dementia), or ability to reason.
Mental Illness probation officer: either a psychologist or social worker
as approved by the community services board, or a probation officer
working in cooperation with a psychologist or social worker.
Treating physician: A psychiatrist licensed to practice in the Com-
monwealth of Virginia.

Whenever any person who suffers from a mental illness pleads
guilty to or enters a plea of not guilty to any crime constituting a mis-
demeanor, the court, upon such plea if the facts found by the court
would justify a finding of guilty, without entering a judgement of
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guilty, and with the consent of the accused, may defer further proceed-
ings and place him on mental illness probation. Such probation is sub-
ject to the terms and conditions set by a mental illness probation
officer. If, during the time period of probation, the defendant
becomes non-compliant with treatment, including therapy appoint-
ments, medications, or any other treatment deemed necessary and
appropriate by the treating physician, the mental illness probation
officer may transport the defendant to an inpatient treatment facility
for admission. Upon the direction of the treating physician, and the
concurrence of the treating facility, the patient will be admitted until
such a time as the treating physician determines he can be discharged.
A defendant who accepts mental illness probation can thus be invol-
untary treated without meeting the criteria or going through the pro-
cedures outlined in the Code of Virginia, Title 37.1. By accepting
mental illness probation, the defendant waives his right to object to
involuntary treatment.

Upon fulfilment of the terms and conditions, and the passage of
180 days from the date of entering the plea, the court shall discharge
the person and dismiss the proceedings against him. Discharge and
dismissal under this section shall be without adjudication of guilt.

VI. CONCLUSION
Incarcerating the mentally ill for behavior that stems from delu-

sions, paranoia, or psychosis accomplishes nothing. Failing to treat
mentally ill people because they are not yet violent enough endangers
both the mentally ill and the rest of society.74 While forced treatment
remains controversial, arresting the mentally ill and punishing them
for delusional behavior is now common.75 However, Virginia's jails
and prisons should not function as default psychiatric hospitals.

Virginia should draw on its tradition of creating diversionary pro-
grams for first time offenders and others for whom prosecution is
unnecessary to protect society or serve justice. By creating a program
for the mentally ill who qualify for neither civil commitment nor the
insanity defense, Virginia would improve protection of the Common-
wealth while assisting some of its most vulnerable citizens.

74 See generally supra note 65.
75 See CRIMINALIZING THE SERIOUSLY MENTALLY ILL: THE ABUSE OF JAILS AS MENTAL

HOSPITALS (1992) (joint report of the National Alliance for the Mentally Ill and Public Citizen's
Health Research Group).
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