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INTRODUCTION

The past thirty years has been an unprecedented period of change
in the medical treatments and laws pertaining to mental illness. Yet
given the contemporary problems of homelessness' and record levels
of incarceration2 of many persons with serious mental illness there is a
substantial question whether the dramatic changes of the last thirty
years in law and government policies have exacerbated these
problems. This volume attempts to add substance and propose solu-
tions in these proceedings of the First Annual Forum on Mental Ill-
ness and the Law. This forum was held in December 1999 at the
George Mason University School of Law (GMUSL). GMUSL, its
Law and Psychiatry Center, the George Mason University School of
Nursing, and the Treatment Advocacy Center of Arlington, Virginia
organized the Forum. A generous grant from the Stanley Foundation
Research Programs of Bethesda, Maryland, created the Law and Psy-
chiatry Center and provided funding for this Forum.

This volume is a collaborative effort between the Law and Psychi-
atry Center and the George Mason University Civil Rights Law Jour-
nal. Forum speakers wrote articles based on their presentations so
that the proceedings could reach a broader audience and serve to con-
tinue the dialogue on new approaches to dealing with mental illness.

1 E. FULLER TORREY, OUT OF THE SHADOWS: CONFRONTING AMERICA'S MENTAL ILLNESS

CRISIS 11 (1997).
2 See PAULA M. DITON, MENTAL HEALTH AND TREATMENT OF INMATES AND PROBA-

TIONERS, (Bureau of Just. Stat. Spec. Rep.) (July 1999) (Finding that sixteen percent of the pris-
oner populations of state and local jails and prisons are seriously mentally ill.); see also BUREAU
OF JUSTICE STATISTICS, PRISONERS IN 1998, (Bureau of Just. Stat. Bull. NCJ 175687) (Aug. 1998);
Richard L. Elliot, Evaluating The Quality of Correctional Mental Health Services: An Approach
to Surveying a Correctional Mental Health System, 15 BEHAV. SC!. L. 427, 427-39 (1997).
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This Forum on Mental Illness and the Law attracted a distin-
guished array of experts on mental illness, law, and public policy
including judges, government officials, psychiatrists, psychologists,
academics, prominent advocates for change, and persons with mental
illness themselves.

Although the largest segment of the conference and this volume
concerns universal issues of mental health policy, a portion is specially
devoted to the Commonwealth of Virginia. The Commonwealth has
historically been a leader in mental health care and treatment having
the distinction of the longest continuous history of government policy
and programs to aid persons with mental disabilities. In 1773, three
years before the Declaration of Independence, Virginia built the first
American hospital devoted exclusively to the treatment of persons
with mental illness.3 It was not only innovative among the colonies; it
was the beginning of a worldwide revolution in the care and treatment
of the mentally ill. Then-Virginia Governor Francis Facquier
requested that the Virginia House of Burgessess use public funds to
build this hospital for three forms of mental disability: dementia,
mental retardation, and serious mental illness.4 This presaged similar
actions by other states at the beginning of the 19th century. Eventu-
ally, many states enthusiastically developed substantial institutional
systems devoted to mental illness that were not meant to be merely a
form of large-scale custodial care. Rather, they were intended to do
nothing short of finding a cure for mental illness as a primary goal.
From the inception of the psychiatric hospital system, it was hoped
that science would lead to effective treatments based on experience
and experimentation.5

HISTORY

It is a clich6 that ignorance of the past is a prescription to repeat
its mistakes and some contemporary problems have strong echoes of
past ill treatment of persons with serious mentally illness. The United
States of America was distinguished by its written Constitution, Bill of

3 See SAMUEL J. BRAKEL, ET AL., THE MENTALLY DISABLED & THE LAW 13 (3d ed. 1985).
4 E. Fuller Torrey, Protecting the Rights, the Person and the Public: A Biological Basis for

Responsible Action, at 37, a chapter in CHOICE AND RESPONSIBILITY: LEGAL AND ETHICAL
DILEMMAS IN SERVICES FOR PERSONS WITH MENTAL DISABILITIES (Clarence J. Sundram ed.,
1994) (reprinted herein).

5 See generally GERALD N. GROB, MENTAL ILLNESS AND AMERICAN SOCIETY; 1875-1940
142 (1983); DAVID J. ROTHMAN, CONSCIENCE AND CONVENIENCE 3-12 (1980).
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Rights, system of checks and balances, and a fundamentally new sci-
entific and social view, supported by government policy, that mental
illness was a disease and people who had it should be treated compas-
sionately, not criminally. This was essentially a new world-view of
mental illness that used civil law for treatment rather than jails or
nothing at all. Scientists and physicians were particularly optimistic in
the wake of the Age of Science that was rippling through all segments
of Western societies. They believed that mental illness could be cured.

From Colonial times to the 1950's and 1960's a well-intentioned,
but perhaps overly optimistic at times, state-based institutional system
underwent gradual degradation. Understanding the brain was still
distant and the convenience of state policy made psychiatric hospitals
susceptible to the growing needs of custodial care for something other
than treatment purposes.6

During the 1960s, both the state and the newly involved federal
governments 7 were overly anxious to abandon psychiatric institutions,
many of which were the size of small cities. These institutions had
also become increasingly expensive to operate and difficult to control.
Government policy-makers saw what looked like a miraculous solu-
tion to this growing problem in the form of a new family of reliable
psychotropic medications. It was an opportunity to reduce psychiatric
institutions. Hospitals devolved into shrinking primarily custodial
care centers as they discharged patients into the community, while
alternative, less expensive forms of appropriate domiciliary resi-
dences, such as nursing homes and small congregate care facilities,
were built.

Underestimated and untested assumptions in closing the hospitals
were that a community care system would work without a viable
model and intense coordination. In essence, the psychiatric hospital
model was prematurely thrown overboard and the ship of state relied
on the complexities of delivering services to a disbursed population of
patients, many of whom had a very poor awareness of their illness,
need for treatment, the inability to advocate for themselves or the
inability to maneuver through the diverse community system and get
the treatment they really needed.

6 See generally ROTHMAN, supra note 5, at 293-315.

7 See generally Jeffrey L. Geller, Excluding Institutions for Mental Diseases from Federal
Reimbursement for Services: Strategy or Tragedy?, 51 PSYCHIATRIC SERV. 1397, 1398 (2000).
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This movement was fueled with more enthusiasm and ideology
than experience, when, in 1961, President Kennedy's interagency com-
mittee recommended federal funding of state-based community treat-
ment. Significantly, institutions for mental disability (known as
"IMD's"), i.e., state psychiatric hospitals, were excluded from this
funding.8 This change in policy took the form of the Community
Mental Health Systems Act of 1963.9

President Kennedy hopes for this effort echoed the scientific, cul-
tural and political traditions of civil, sympathetic treatment of mental
illness: "If we apply our medical knowledge and social insights fully all
but a small portion of the mentally ill can eventually achieve a whole-
some and constructive social adjustment." 10 However, this effort fun-
damentally failed due to poor planning, a misunderstanding of the
treatment and behavior of persons with serious mental illness, and a
withdrawal of dedicated funding. By 1981, the federal government had
left its commitment for funding mental illness treatment. The nation
never saw the goal of 2,000 community mental health centers real-
ized." In fact, the number never got above 500 in the eighteen years
following the passage of this law.1 2 As Senator Daniel Patrick Moyni-
han of New York noted, "[o]nly some 482 [community mental health
centers] received federal construction funds between 1963 and 1980
... [and] [i]n 1981, the program was folded into the Alcohol and
Other Drug Abuse block grants and disappeared from view." Among
the things missing from the formula for a successful community pro-
gram was the need for supervision of medication or surrogate deci-
sion-making, such as guardianship, that was the hallmark of the 19th
century where families were involved and courts were not.

Starting in the 1 9 t h century, states were increasingly losing control
of the psychiatric hospitals by allowing them to become institutional
warehouses not only for people with serious mental illness, but also
for other people who were disabled for other reasons such as old age.
The dehospitalization effort had a tacit goal of reducing state respon-
sibilities for direct care and avoiding the maintenance of an aging

8 See generally id.
9 Community Mental Health Systems Act of 1963, 42 U.S.C. §§ 9401 - 9523 (1994).
10 Daniel Patrick Moynihan, Defining Deviancy Down, 61 AM. SCHOLAR 17 (1993).
11 Id.
12 Id.
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institutional system.13 In an ironical circularity, hospitals, the bastion
of sympathetic care vanished and community facilities took their
place, but often became like the almshouses of the nineteenth century
that rendered less than optimal care and sometimes very poor care.

As has happened before in the history of mental illness treat-
ment, this was more an abandonment of, rather than a placement in,
the community. Convenience trumped conscience, but this time it was
done under the banner of civil rights and freedom.14 For many, the
liberty was to live in a box, become the victim of a crime or perhaps a
criminal, and to be free of effective medical intervention.

SCIENCE AND MENTAL ILLNESS

The Enlightenment and political thought of the eighteenth and
nineteenth centuries postulated that science crowns our culture15 and
should be used to formulate law and public policy. A corollary was
that mental illness was a disease that science could understand and
cure. 6 Despite the lack of technology to decipher the working mecha-
nisms of the brain and a gross underappreciation of its complexities,
nineteenth century psychiatry genuinely aspired to parallel the semi-
nal discoveries and successes of general medicine. Yet some of this
medical research, including the eventual discovery of psychotropic
medications based on discoveries in chemistry begun in the early 1 9 1h

century, did pave the way to our contemporary successes in under-
standing the brain's role in mental illness.1 7 The irony here is the
apparent inverse relationship between science and law - the more
science learns about mental illness and the brain the less it has
affected government law and policy and judicial decisions.

For the past thirty years, many courts have adopted a distinctly
unscientific approach to legal issues pertaining to mental illness. Judi-
cial mandates have created a "legal model" that has displaced a "med-
ical model" of care. This approach has no analog in any other field of

13 DAVID J. ROTHMAN, THE DISCOVERY OF THE ASYLUM: SOCIAL ORDER AND DISORDER

IN THE NEW REPUBLIC 128-29 (2d ed. 1990) (during the late nineteenth century many believed
that mental illness was caused by society's imperfections and thus its was society's duty to help
the mentally ill).

14 See generally ROTHMAN, supra note 5 (discussing early twentieth century treatments of
the mentally ill and criminal and juvenile offenders).

15 "Suos cultures coronat suos scientia." (Motto of Syracuse University, founded 1870).
16 See PETER GAY, THE ENLIGHTENMENT: AN INTERPRETATION 563-68 (3d ed 1967).
17 See BRAKEL, supra note 3, at 109.
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medicine. Evincing the type of legal anomaly are the decisions of the
Supreme Court during the last decade intended to keep so-called
"junk science" out of the courtroom.18 The Courts essentially held
that expert testimony should be grounded in empirical or reliable sci-
ence as much as possible. But the Supreme Court has yet to deviate
from its prior holding that mental illness should be thought of in terms
of prospective behaviors rather than medical diagnosis.

The conflict between these two holdings is that defining a disease
only in terms of a behavior is reminiscent of the pseudo-science of
sixteenth century witch trials where a person's behavior or ability to
pass a test, such as walking on hot coals, would determine whether
they would be burned at the stake.19 Despite this Court mandate, or
that of a statute requiring proof of dangerousness, no one can reliably
predict future behavior." Yet given this "dangerousness" jurispru-
dence psychiatrists are often asked to speculate under oath about
whether a person with mental illness will be prospectively dangerous,
and the courts often accept this kind of prediction. Clearly, the courts
need more information about how the brain works and how mental
illness affects it.21 This would be grounded on empirical medical sci-
ence and would be much more reliable than the pseudo-science of
dangerousness as the predicate for necessary treatment of mental
illness.

The contemporary approach redefines due process protection of
liberty in a very ambiguous and non-traditional way, of civil rights.22

The ambiguities have been particularly pernicious in undermining an
important distinction between the government's role under its police
power to prevent dangerous behavior by a mentally ill person versus
the traditional parens patriae power to help an individual with mental
illness regain the capacity to make decisions about his treatment and
his life. Prototypic of the homogenization of these very different stan-
dards is the often repeated presumption by the courts that all civil

18 Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999); Gen. Elec. v. Joiner, 522 U.S. 136
(1997); Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).

19 See generally MARION L. STARKEY, THE DEVIL IN MASSACHUSETTS: A MODERN

ENQUIRY INTO THE SALEM WITCH TRIALS (1961).
20 See Barefoot v. Estelle, 463 U.S. 880, 896-903 (1983) (holding that psychiatrists are capa-

ble of predicting, within an acceptable degree of reliability, whether an individual is dangerous).
21 Erica Beecher-Monas & Edgar Garcia-Rill, The Law and the Brain: Judging Scientific

Evidence of Intent, 1 J. APPELLATE PRAC. & PROCESS 243 (1999).
22 See Paul F. Stavis, Involuntary Hospitalization in the Modern Era: Is "Dangerousness"

Ambiguous or Obsolete?, 41 QUALITY CARE 2, 3 (Aug.-Sept. 1989).
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commitment - even assuming arguendo for a person in dire need of
treatment, who is unquestionable legally incompetent and without a
surrogate decision-maker or guardian - is a "massive deprivation of
liberty." 3

It might be a massive deprivation of freedom for a person to be
treated against his will in order to protect society from dangers he
might pose or his lack of accountability to law due to a mental illness.
It might also be a massive deprivation of freedom to civilly commit a
person with mental illness who is competent to refuse treatment with-
out more, such as where there is a countervailing state interest to pro-
tect the public from danger. However, for a person who is severely
mentally ill, psychotically delusional, suitable to benefit from treat-
ment and not competent to consent, refuse or even to seek treatment,
then overriding the incompetent objection and rendering treatment
should be termed as massive restoration of liberty. Court attitudes
may well be based on an archaic view of civil commitment as a life
long imprisonment, but this ignores the current reality that govern-
ment no longer is motivated to hospitalize patients, if at all, for any
longer than is absolutely necessary. Indeed, the contemporary prob-
lem is obtaining treatment, not refusing its imposition. Thus, judicial
presumptions against treatment unwittingly undercut individual civil
rights to have sanity restored via government intervention with public
funds.

The failure to distinguish between dangerous behavior that is
related to mental illness and incompetence to make rational decisions
that is related to mental illness is the courts' primary failure. At one
point, before being tacitly overruled, the law recognized the preva-
lence of lack of awareness or insight into the illness or need for treat-
ment as a clinical symptom and testable marker for serious mental
illness. Statutes formerly used a person's lack of awareness into his
mental illness or the need for treatment as justification for civil com-
mitment and compulsory treatment in some states.24 This predicate
has now been largely abandoned due to these questionable interpreta-
tions of various court decisions. It has also meant that the state's
parens patriae power no longer protects many persons with mental

23 Addington v. Texas, 441 U.S. 418, 425 (1979); Humphrey v. Cady, 405 U.S. 504, 509
(1972).

24 See, e.g., N.Y. Mental Hygiene Law § 9.27 (McKinney's Cons. L.).
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illness and has become a foil for state bureaucracies that are no longer
anxious to intervene."

Another example of a basic issue in judicial misunderstanding is
psychiatric medicine. Court decisions more often focus on exagger-
ated negative side effects of psychotropic medications rather than with
the benefits they provide. One side effect often cited as highly nega-
tive and a reason to suspend any offer of treatment by psychotropic
medications change the chemistry of the brain. Indeed, some courts
have equated this side effect with possible infringements of First
Amendment freedom to think and speak 26 or hinted that these medi-
cations might be used for political purposes.27

Modern medications, called "atypicals," have eliminated many of
the more severe side effects. Beyond the fact that psychotropic medi-
cations affect the brain's chemistry is as startling self-evident as the
fact that antibiotics affect antibodies in the blood or chemotherapy
kills healthy cells of the body and makes hair fall out. The real issue,
rarely discussed by the courts, is whether the benefits outweigh the
deficits, since no medication is without side effects. These are clinical
decisions that are better made by physicians rather than judges.

CONSEQUENCES OF A FAILED SYSTEM

The failure of government policy over the last thirty-seven years
has given currency to two polysyllabic words: "Deinstitutionaliza-
tion ' ,28 and "Transinstitutionalization. '' 29  The first term means the

25 See Late Corp. of the Church of Jesus Christ of Latter-Day Saints v. United States, 136
U.S. 1, 57-58 (1890); see also Hawaii v. Standard Oil Co., 405 U.S. 251, 257 (1972).

26 See generally Riggins v. Nevada, 504 U.S. 127 (1992).
27 Washington v. Harper, 494 U.S. 210, 238 n. 3 (1990) (Stevens, J., dissenting).
28 David L. Bazelon, Institutionalization, Deinstitutionalization and the Adversary Process,

75 COL. L. REV. 897, 907-08 (1975); Leonard S. Rubenstein, Reflections on Freedom, Abandon-
ment and Deinstitutionalization, an essay in CHOICE AND RESPONSIBILITY: ETHICAL DILEMMAS
IN SERVICES FOR PERSONS WITH MENTAL DISABILITIES (Clarence J. Sundram ed., NYS Commis-
sion on Quality of Care for the Mentally Disabled 1994), at 53-67.

29 See HILARY RYGLEWICA & BERT PEPPER, LIVE AT RISK: UNDERSTANDING AND TREAT-
ING YOUNG PEOPLE WITH DUAL DISORDERS 166 (1996):

This phenomenon of transinstitutionalization is not generally recognized with the field,
and still less by the general public. In New York, for instance, in 1970 there were 90,000
state psychiatric hospital beds and 13,000 prison beds. Now, with 66,000 state prison cells
and 9,400 state hospital beds, there are some 9,800 incarcerated prisoners identified as
SPMI - having serious and persistent mental problems. By official count, there are more
people with SPMI in prisons than in hospitals in New York City. In California, there are
now 145,000 state prison beds and an estimated 40,000 jail cells, compared to 2,000 beds
in state psychiatric hospitals. In effect, over the years, since deinstitutionalization began
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dehospitalization of treatment for mental illness and the second is a
euphemism for the fact that persons with serious mental illness in our
jails and prisons are at an historic high.3"

Even though this federally funded community treatment model
was clearly a failure by 1981 when it lost its funding identity, no coher-
ent national model of community treatment has since replaced it.
Although programs like the Bellevue Pilot in New York City, dis-
cussed by Dr. Howard Telson in this volume, hold much promise to
combine suitable treatment, including supervision, along with the
necessities for community survival. The pilot's success led to the
enactment of a permanent "assisted treatment" statute. 31 However,
the success of the special mix of services and treatment and the out-
standing administration had little legacy for the homeless mentally
ill.32 For example, perhaps a community model could be structured on
a symptom specific basis using personal treatment contracts as a cen-
tral mechanism to allocate resources and reduce disputes. Such con-
tracts could establish a true form of negotiated therapeutic
relationship between doctor and patient by defining acceptable treat-
ment and working-out problems and agreements to resolve disputes
administratively, as opposed to the current litigious model that is
expensive and offers little clinical expertise.33 The United States
Supreme Court has observed that such as administrative due process
approach has distinct advantages over a formal judicial hearing.34

in the 1970s, we have shifted the locus of care, first from the mental hospital to the streets,
and now from the streets to the prison. Today's prison warden has become the director of
a de facto mental health institutional fill with drug-abusing, mentally ill people.
This term, transinstitutionalization, also was formerly applied decades ago as referring to

the transfer of the elderly from psychiatric hospitals to nursing homes. See also, N.Y. TIMES,
July 12, 1999, at A10 (National Report); see also Prisons Replace Hospitals for Nation's Mentally
IIl, N.Y. TIMES, Mar. 3, 1998.

30 H.R. Lamb & L.E. Weinberger, Persons with Severe Mental Illness in Jails and Prisons: A
Review, 49 PSYCHIATRIC SERVICES 483, 483-92 (1998); E. Fuller Torrey, Jails and Prisons -
America's New Mental Hospitals, 85 J. PUB. HEALTH 1611, 1611-13 (1995); E. Fuller Torrey, et
al., Criminalizing the Seriously Mentally Ill, Public Citizen's Health Research Group, 89-96
(1992); see Patricia A. Streeter, Incarceration of the Mentally Ill: Treatment or Warehousing? 77
MICHIGAN B.J. 166 (Feb. 1998).

31 "Kendra's Law" made New York the forty-first state to enact an "assisted treatment" or
"outpatient commitment" law. See NY Mental Hygiene Law § 9.60.

32 TORREY, supra note 1, at 36-42.
33 Paul F. Stavis, The NEXUM: A Modest Proposal for Self-Guardianship by Contract, 16 J.

CONTEMp. HEALTH L. & POL'Y 1 (Winter 1999).
34 Washington v. Harper, 494 U.S. 210 (1990); see also Jurasek v. Utah State Hosp., 158

F.3d 506 (10th Cir. 1998).
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Such a system has proved to be a superior method of providing both
services and due process.35

Senator Moynihan was a witness and a participant in the formula-
tion of government policy at the beginning of the dehospitalization era
and at the subsequent collapse of the community system. In his bril-
liant monogram he reviewed the past thirty-plus years of government
policy toward the mentally ill and lamented the resulting problems of
social deviance, dumping people into prisons, and the inability of gov-
ernment to recover from its failures.36 Senator Moynihan, speaking of
New York City observed that

There is surely nothing desirable about this. If our analysis wins gen-
eral acceptance, if, for example, more of us come to share Judge
Torres' genuine alarm at "the trivialization of the lunatic crime rate"
in his city (and mine), we might surprise ourselves how well we
respond to the manifest decline of the American civil order.37

However, we should not be surprised that this struggle has taken
two centuries to see the light at the end of the tunnel. The brain is
infinitely more complex and inaccessible than anything else on
Earth.38 Now that we are on the verge of discovery, we should carry
forward the same ideas and optimism that existed at the founding of
our nation and carried over finding a "cure" for mental illness.

Prodded by fear as much as glory, Americans in the Jacksonian period
opened an intensive exploration of the origins of the disease....
Every general practitioner in the pre-Civil War era agreed that
insanity was a disease of the brain and that the examination of tissues
in an autopsy would reveal organic lesions, clear evidence of physical

35 See Clarence J. Sundram & Paul F. Stavis, Obtaining Informed Consent for Treatment of
Mentally Incompetent Patients, 22 INT'L J.L. & PSYCHIATRY 107 (1999).

36 Moynihan, supra note 10, at 17.
37 Id. at 30.
38 GROB, supra note 5, at 142-43. Mr. Grob states that:

Paradoxically, the optimistic expectations of psychiatrists and the institutional innova-
tions of the early twentieth century did not significantly alter the lives of thousands of
institutionalized mentally ill persons. The relative absence of change went unrecognized,
and most individuals (and particularly those identified with a professional group) tended
to overestimate their ability to determine particular outcomes. Yet the illusion of power
and knowledge often creates a perception of rapid change. Such was the case in the early
twentieth century when a vision of scientific psychiatry integrated with modern medicine
stimulated both a search for new concept concepts and therapies as well as the creation of
novel institutional forms.
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damage, in every insane person. Isaac Ray, one of the leading medical
superintendents of that period, when presenting the consensus of his
discipline to the legal profession confidently declared, "No pathologi-
cal fact is better established ... than that deviations from the healthy
structure are generally present in the brains of insane subjects ...
The progress of pathological anatomy during the present century has
established this fact beyond the reach of a reasonable doubt."...
[P]rofessionals and laymen alike desperately wanted to credit calcula-
tions that would glorify American science and republican humanitari-
anism. A cure for insanity was the kind of discovery that would honor
the new nation.39

The Forum was an attempt to bring rational viewpoint based on
science back into public policy and law. Justice Oliver Wendell
Holmes' famous observation was that "the life of the law is not logic
but experience." By "experience" he did not mean ordinary practice
of law, he meant that the law's foundation is the culture and the felt
necessities of our times."n He also commented on the role of science
in the law when he wrote Law in Science and Science in Law. He said:

The true science of law does not consist mainly in the theological
working out of dogma or a logical development as in mathematics, or
only in a study of it as an anthropological document from the outside;
an even more important part consists in the establishment of its postu-
lates from within upon accurately measured social desires instead of
tradition.4 1

America's promise, kept for over two centuries, was that mental
illness was a disease and should be treated medically, just like any
other disease. Yet we have blundered by again treating serious mental
illness primarily in jails and prisons. These were the major concerns
addressed by the Forum and in this symposium law review.

AUTHORS AND ARTICLES

This volume is directed at putting science back into the law per-
taining to mental illness. A principal presenter was Dr. E. Fuller Tor-

39 DAVID J. ROTHMAN, THE DISCOVERY OF THE ASYLUM: SOCIAL ORDER AND DISORDER
IN THE NEW REPUBLIC 110, 132 (1990).

40 OLIVER WENDELL HOLMES, JR., THE COMMON LAW & OTHER WRITINGS 1 (1982).
41 Id. at 224-26.
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rey, a world-renowned research psychiatrist. He described the latest
scientific and theoretical knowledge about how the brain is affected
by mental illness. His article, presented in this volume, was previously
published but captures his presentation quite well. Dr. Torrey states
that there is now a large body of scientific literature validating that
mental illness often disables parts of the brain responsible for self-
awareness. This insidious incapacity is a reliable marker as a serious
symptom of many cases of serious mental illness.

There is a substantial body of literature describing how mental
illness causes the brain to delude itself into thinking what is being per-
ceived, including a false state of mental health, is real and therefore
concluding that no treatment is warranted. This phenomenon has
been described elsewhere as a "rationality-within-irrationality" where
delusions are thought real and are acted upon and mental illness is
nothing more than a slanderous accusation by medical conspiracy.42

Dr. Torrey believes that courts have not seriously considered how
these well-documented phenomena should alter jurisprudence of
mental illness developed in the past three decades.

An article by Dr. Xavier Amador and Andres A. Shiva describes
the scientific verification of the clinical characteristics of the "lack of
insight" phenomenon.43 Dr. Amador has been and remains, one of
the leaders in defining the characteristics of "lack of awareness" and
constructing valid scientific tests to identify this as a feature of many
cases of serious mental illness. Dr. Amador's pioneering work is
internationally recognized and his extensive credentials include seeing
that "lack of insight" as a characteristic of mental illness is part of the
new Diagnostic and Statistical Manual, version IV-TR (revised). His
forensic experience has recently included being a significant expert
consultant and witness in the celebrated trial of Ted Kaczynski, known
as the "Unabomber." Dr. Amador's article provides his own
"insights" into that case.

Community treatment is undoubtedly the future of care for per-
sons with mental illness. With few exceptions, the large and long-term
psychiatric hospital has gone the way of the dinosaur. In his article,
Dr. Howard Telson demonstrates how a medical approach link to

42 Bruce G. Link & Ann Stueve, Psychotic Symptoms and the Violent/Illegal Behavior of
Mental Patients Compared to Community Controls, in, VIOLENCE & MENTAL DISORDER:
DEVELOPMENTS IN RISK ASSESSMENT 143-44 (1994).

43 Andrew A. Shiva did not make a presentation at the symposium, but did co-author this
article.
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other services tailored to the individual can be a successful model for
community treatment. Under an important pilot program authorized
by the New York State Legislature and administrated by Dr. Telson at
Bellevue Hospital in New York City, the model developed became the
blueprint for the subsequent "assisted treatment legislation," also
known as "Kendra's Law," enacted in 1999."

Dr. Fred Frese spoke from his unique consumer viewpoint. Dr.
Frese is a distinguished spokesperson who advocated not only fair and
effective treatment, but also advised advocates to look forward and
treat the past injustices as prologue. He speaks from long personal
experience because his success came within his own challenge of hav-
ing paranoid schizophrenia for over thirty years. Dr. Frese is a
national advocate for treating persons with mental illness as a member
of the Boards of the National Alliance for the Mentally Ill and the
Treatment Advocacy Center. In this volume, Dr. Frese discusses the
definition of a "consumer" as a term that is not monolithic and thus
can include those who believe that a lack of appropriate care and
treatment is the principal problem in contemporary political currents.
He welcomes the new scientific discoveries about the brain as an
opportunity to better help other people.

Douglas Samuelson contributed an important article discussing
community-based treatment alternatives to this volume. Mr. Samuel-
son examines whether early screening of individuals will help identify
those with serious mental illness and thus reduce the burdens on the
criminal justice system. Yet, while such a system sounds inviting, Mr.
Samuelson concludes that it would be largely unsuccessful. Aside
from the potential constitutional due process questions, this type of
system assumes that screening can detect mental illness before symp-
toms ever manifest themselves. In reality, serious mental illness is dif-
ficult to detect and attempting this type of regime would prove too
burdensome given our current economic climate. Rather, Mr. Samu-
elson asserts that community treatment, rather than punitive actions
taken against those diagnosed after exhibiting serious mental illness, is
a much more productive and realistic approach. Mr. Samuelson dis-
cusses these policy alternatives to incarceration.

The final set of articles discuss the state of mental illness law in
Virginia. As a state with a long history of mental health awareness

44 POLICY RESEARCH AssocIATEs, FINAL REP.: RESEARCH STUDY OF THE NEW YORK

CITY INVOLUNTARY OUTPATIENT COMMITMENT PILOT PROGRAM 18-23 (Dec. 4, 1998).
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and legislation, as well as the home to the GMUSL, Virginia devel-
oped as a natural focal point of discussion and debate. Joanmarie
Davoli, George Mason University Professor of Law, discusses the
issue of diverting mentally-ill individuals away from Virginia's crimi-
nal justice system without subjecting them to civil commitment.
Under Virginia law, as presently constituted, misdemeanor offenders
with mental-illnesses often plead guilty rather than exploring the
option of pleading not guilty by reason of insanity. Virginia, Professor
Davoli argues, fosters this result by creating a binary scheme in which
the alternatives are either conviction or civil commitment. Therefore,
Professor Davoli proposes a third choice: mental-health probation.
This system would allow mentally-ill individuals charged with non-vio-
lent crimes to avoid incarceration of any kind, but still provide a
mechanism though which treatment is both unavoidable and judicially
enforced. Professor Davoli discusses this innovative proposal at
length in this volume.

Jane Hickey, a Senior Assistant Attorney General and Chief of
the Mental Health and Health Services Section of the Office of the
Attorney General for the Commonwealth of Virginia, also discusses
the state of Virginia mental illness law. Ms. Hickey addresses the cur-
rent Virginia proposal for human rights regulations that would protect
the rights of all individuals receiving mental-health services within the
state.45 This proposal, if adopted, will: 1) eliminate the use of seclu-
sion and restraint as part of a behavioral program for both mental
health and mental retardation facilities; 2) mandate informed consent
for the administration of all treatment, and; 3) create a category of
"next friend" which would allow an individual to serve as the substi-
tute decision-maker for incapacitated consumers. This proposal
allows greater flexibility within the state system while demanding
accountability from both public and private mental health treatment
facilities. Ms. Hickey argues that these new regulations will protect
the rights of those being treated for mental-illness, and will provide a
road-map for the future of community mental-health treatment alter-
natives in Virginia.

Mr. David Anderson, who served as Chair of the Virginia Com-
mission on Community Services and Inpatient Care during 1999-2000,

45 12 VAC 35-115-10 et seq. (proposed in 1999. This will be the citation for the rule when it
is final). The proposed regulations, as well as the current sets of Human Rights Regulations, are
promulgated under the authority of VA. CODE ANN. § 37.1-84.1.

[Vol. 11:1



INTRODUCTION

addressed proposed legislative initiatives currently at work in Vir-
ginia. Mr. Anderson discussed the history of the state mental hospital
system in Virginia and the current proposal to modernize Eastern
State Hospital and move Virginia further along in its goal of making
community treatment alternatives the primary care system for Vir-
ginia residents. This scheme, known as Virginia's Mental Health Trust
Fund, proposes to use the revenue now targeted for mental health
care to reshape Virginia's care system. First, the Trust Fund would be
used to update, reorganize and modernize Eastern State Hospital, the
state's primary psychiatric hospital. Second, the Trust Fund would be
used to develop and enhance Virginia's outpatient community treat-
ment alternatives. Mr. Anderson asserts that this approach would
protect those already in state care, but also take advantage of new
treatment models and advanced scientific and medical technology that
makes incapacitation no longer necessary. This innovative model is
discussed in-depth in Mr. Anderson's article contained in this volume.

Ms. Cathleen Newbanks, the Associate Commissioner for the
Commonwealth of Virginia's Department of Mental Health, Mental
Retardation, and Substance Abuse Services, addresses the need for
Virginia's community-based treatment model to be flexible and
dynamic in order to meet the demands of Virginia residents under its
care and guidance. This flexible model, termed "Virginia Vision,"
enables the state and community organizations charged with provid-
ing mental-health services to respond quickly to the demands of the
consumer. Moreover, this plan encourages innovation, takes advan-
tage of emerging technology and creates a more efficient, responsive
form of government mental health regime. Ms. Newbanks presents
the details of "Virginia's Vision" in her article.

To conclude this volume, I describe the historical irony in which
the nation now finds itself. After having ceased jailing persons with
mental illness in the 1 8 th century, America is doing it again. After
defining mental illness as a disease that medicine can eventually
understand and control, government now has become so befuddled
that it has reverted to a discredited policy of ignoring medical advice
and adopting a behavioral concept of the disease that was rejected two
and one-half centuries ago. Failed policies to treat serious mental ill-
ness, for example, psychiatric hospitals and community treatment,
have today made the largest "treatment facilities" for persons with
serious mental illness today not hospitals, but the jails of New York
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City, Chicago, and Los Angeles. The fall of the psychiatric hospital
and the rise of "treatment" in jails might be the ultimate sign of the
failure of our current policies and the need for major reforms.
Arlington, VA
May 1, 2001

Paul F. Stavis

Director
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