
PRIVATE SCHOOL VOUCHERS AND THE CONFUSION
OVER "DIRECT" AID

Steven K. Green*

Anyone examining the current state of the law governing private
school vouchers can be excused for coming away confused. Recent
court decisions have provided conflicting answers to the following
question: Are vouchers a neutral aid to parents that enable greater
educational choice or impermissible public subsidies of religious
schools? In the past several years, state courts in Wisconsin and Ohio
have opined that publicly funded vouchers for private religious educa-
tion are constitutional under the Establishment Clause.' But over the
same period, courts in New Hampshire, Puerto Rico, Vermont, and
Maine have held that vouchers for religious education raise significant
constitutional questions.2 As of yet, the Supreme Court has declined
to resolve the apparent conflict, denying review in the Wisconsin, Ver-
mont, and Maine voucher cases.' For both the layperson and many of
the litigants and judges involved, the law appears as muddled as the
results it has inspired.

Simultaneously, the legal arguments against parochial school
funding and the Supreme Court cases upon which they rely have come
under increasing attack by scholars and policy makers. The control-
ling decision of Committee for Pub. Educ. & Religious Liberty v.
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1 See Simmons-Harris v. Goff, 711 N.E.2d 203 (Ohio 1999); Jackson v. Benson, 578 N.W.2d
602 (Wis. 1998), cert. denied, 119 S. Ct. 466 (1998).

2 See Strout v. Albanese, 178 F.3d 57 (1st Cir. 1999) cert. denied, 120 S. Ct. 320 (1999);
Bagley v. Raymond Sch. Dist., 728 A.2d 127 (Me. 1999) cert. denied, 120 S. Ct. 364 (1999);
Chittenden Town Sch. Dist. v. Vermont Dep't of Educ., 738 A.2d 539 (Vt. 1999) cert. denied, 120
S. Ct. 626 (1999); Asociacion de Maestros v. Torres, No. AC-94-371, AC-94-326, 1994 WL 780744
(P.R. Nov. 30, 1994); Opinion of the Justices, 616 A.2d 478 (N.H. 1992).

3 See Strout, 120 S. Ct. 320; Bagley, 120 S. Ct. 364; Benson, 578 N.W.2d 602.
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Nyquist 4 - a 1973 case prohibiting tuition reimbursements for costs
associated with parochial schooling - has been pushed aside in favor
of a quartet of more recent holdings trumpeting "private choice."5

Even separationist-leaning scholars have all but given up the ghost.6
Pointing to language in recent Court decisions touting "neutrality"
and "equal treatment" as the paradigm(s) for Establishment Clause
analysis, a growing number of commentators have come to view the
"no substantial aid" arguments against vouchers as outmoded and
outdated. As one usually prescient observer has remarked, "the con-
stitutional case against school vouchers is extremely weak."7

This conventional wisdom is intriguing, considering the marginal
success of voucher proposals in the courts. As noted, in the modern
round of voucher litigation only two programs have been held to sur-
pass constitutional scrutiny.8 At the same time, however, voucher

4 Committee for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973).
5 See Agostini v. Felton, 521 U.S. 203 (1997) ("[i]n both situations, any money that ulti-

mately went to religious institutions did so 'only as a result of genuinely independent private
choices of' individuals" (citation omitted)). Voucher advocates also rely on Rosenberger v. Rec-
tor and Visitors of the Univ. of Virginia, 515 U.S. 819 (1995); Zobrest v. Catalina Foothills Sch.
Dist., 509 U.S. 1 (1993) ("any attenuated financial benefit that parochial schools do ultimately
receive from the IDEA is attributable to 'the private choices of individual parents"' (citation
omitted)): Witters v. Washington Dep't of Servs. For the Blind, 474 U.S. 481, 487 (1986) cert.
denied, 493 U.S. 850 (1989) ("[a]ny aid provided under Washington's program that ultimately
flows to religious institutions does so only as a result of the genuinely independent and private
choices of aid recipients"); Mueller v. Allen, 463 U.S. 388, 400 (1983) ("[tjhe historic purposes of
the Clause simply do not encompass the sort of attenuated financial benefit, ultimately con-
trolled by the private choices of individual parents, that eventually flows to parochial schools
from the neutrally available tax benefit at issue in this case").

6 See Ira C. Lupu, The Increasingly Anachronistic Case Against School Vouchers, 13 NOTRE
DAME J.L. ETHICS & PUB. POL'Y 375 (1999); Lawrence Sager, Contemporary Challenges Facing
the First Amendment's Religion Clauses, 43 N.Y.L. SCH. L. Rev. 101, 115-22. 125 (1999); LAU-
RENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1216-18 (2d ed. 1988). But see Jesse H.
Choper, The Establishment Clause and Aid to Parochial Schools - An Update, 75 CAL. L. REV. 5
(1987); Marci A. Hamilton, Power, the Establishment Clause, and Vouchers, 31 CONN. L. REV.
807 (1999); Ruti Teitel, Vouchsafing Democracy: On the Confluence of Governmental Duty, Con-
stitutional Right, and Religious Mission, 13 NOTRE DAME J.L. ETHICS & PUB. POL'Y 409 (1999).

7 Lupu, supra note 7, at 376.
8 See supra note 2. In a third related case, the Arizona Supreme Court upheld as against an

Establishment Clause challenge the constitutionality of a tuition tax credit that primarily favored
religious schools. See Kotterman v. Killian, 972 P.2d 606 (1999), cert. denied, 120 S. Ct. 283
(1999). Although somewhat related to vouchers, tax credits and deductions present several char-
acteristics that make their constitutionality more difficult to challenge. For example, deductions
and credits are passive benefits that do not involve the actual transfer of public monies, tuition
deductions and credits are usually included in more general tax relief measures, and courts are
generally more deferential to state taxing authority. Because of these differences, this article is
limited to a consideration of vouchers.
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proposals have been turned back eight times, five times by state courts
and three times by federal courts.9 The federal cases are in many
respects the most significant, in that the holdings were free of distract-
ing state constitutional claims and not subject to local political consid-
erations. There, the Establishment Clause issues were squarely
presented, and in each case, the courts found that existing Supreme
Court precedent represented "an insurmountable impediment" to the
state subsidy of sectarian institutions through vouchers.1" As of the
time of writing this article, the record in favor of vouchers is not good.

Still, the law governing the constitutionality of vouchers appears
to be in flux, with scholars and voucher advocates eagerly anticipating
the impending death of Nyquist. The funeral was delayed in 1998
when the Supreme Court denied review of the Wisconsin decision
upholding the Milwaukee Parental Choice Program, the nation's old-
est voucher program.11 Though denied the final victory, voucher
advocates have held out Jackson v. Benson as the wave of the future.
In Jackson, the Wisconsin majority distilled the Supreme Court's pre-
cedent as establishing two requirements for an aid program's constitu-
tionality: "neutrality and indirection."' 2  The fact that the
overwhelming bulk of the aid flows to pervasively sectarian schools
where it is used to pay for religious instruction and worship, among
other things, was beside the constitutional point.'3

The issue of vouchers has become so controversial and burdened
with subjective ideas regarding educational obligations, priorities, and
competing notions of neutrality that predicting how the Supreme
Court will eventually rule is an exercise in futility. Critiquing how the
high court should rule is a different matter. In the rush to anoint pri-

9 Strout v. Albanese, 178 F.3d 57 (1st. Cir. 1999) cert. denied, 120 S. Ct. 329 (1999); Miller v.
Benson, 878 F. Supp. 1209 (E.D. Wis. 1995), vacating as moot 68 F.3d 163 (7th Cir. 1995); Sim-
mons-Harris v. Zelman, 72 F. Supp.2d 834 (N.D. Ohio 1999); Chittenden Town Sch. Dist. v.
Vermont Dep't of Educ., 738 A.2d 539 (Vt. 1999) cert. denied, 120 S. St. 626 (1999); Bagley v.
Raymond Sch. Dist., 728 A.2d 127 (Me. 1999), cert. denied, 120 S. Ct. 364 (1999); Asociacion de
Maestros v. Torres, No. AC-94-371, AC-94-326, 1994 WL 780744 (P.R. Nov. 30, 1994); Opinion
of the Justices, 616 A.2d 478 (N.H. 1992).

10 Strout, 178 F.3d at 63. See also Miller, 878 F. Supp. at 1215-16; Simmons-Harris, 72 F.
Supp.2d at 864-65.

11 Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998), cert. denied, 119 S. Ct. 466 (1998).
12 Id. at 613 ("the Court's decisions generally can be distilled to establish an underlying

theory based on neutrality and indirection: state programs that are wholly neutral in offering
educational assistance directly to citizens in a class defined without reference to religion do not
have the primary effect of advancing religion").

13 See id. at 612-13.
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vate choice, scholars and choice advocates have oversimplified the
Court's school funding analysis, specifically, its view of when govern-
ment aid directly assists the religious school process.1 4 Both of the
decisions upholding vouchers, like much of the scholarship in this
area, have relied on a formalistic approach that considers the form or
path the aid takes instead of its "substantive impact."15 This article
examines the Court's interpretations on the issue of "direct" aid in
light of recent voucher decisions. It concludes that voucher advocates,
like the Wisconsin high court, have incorrectly focused on the form or
path of voucher aid, rather than on its substantive effect, which
according to Court precedent, determines whether financial aid is
"direct and substantial" or "indirect and incidental."16

I. THE LEGAL ARGUMENTS AGAINST AND FOR VOUCHERS

For all of the controversy surrounding publicly funded vouchers
for religious education-encompassing such heady issues as school
reform, privatization, parental empowerment, funding equity, teacher
security, and the stratification of public/private education-the consti-
tutionality of vouchers turns on a relatively simple (though under-
stated) question: are vouchers for religious schools a form of aid that
violates the First Amendment's Establishment Clause? For many
years, that question would have elicited a quick "yes." Although most
scholars trace modern Establishment Clause jurisprudence to the 1947
parochial school busing case of Everson v. Board of Educ., the prohi-
bition on funding religious education goes back at least a century ear-
lier to the creation of the common schools in the 1820-30s."7

14 In fairness, Professor Lupu views vouchers as direct aid, but sees the degree of actual
constraint on private choices as being more determinative of constitutionality. See Lupu, supra
note 7, at 377-80.

15 Mueller v. Allen, 463 U.S. 388, 408 (1983) (Marshall, J., dissenting).
16 Grand Rapids Sch. Dist. v. Ball, 473 U.S. 373, 394 (1985).
17 VINCENT P. LANNIE, PUBLIC MONEY AND PAROCHIAL EDUCATION (1968).

While the philosophical and historical justifications for the no-aid position is beyond the
scope of this article, I wish to respond briefly to Steffen Johnson's historical discussion. See
Steffen Johnson, A Civil Libertarian Case for the Constitutionality of School Choice, supra at p.
1. Johnson argues that we can understand James Madison and Thomas Jefferson's perspectives
on funding of religious institutions by examining the Virginia controversy over religious assess-
ments during the 1780s. According to Johnson, the assessment bill, which provided for tax sup-
port of "teachers of the Christian religion," was opposed by Madison and Jefferson only because
it aided religion solely and was "particular and discriminatory" in favor of religion over nonreli-
gion. The implication for Johnson is that these founders would not have opposed a bill that

[Vol. 10:1
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Throughout the second half of the nineteenth century and into
the next, state courts have uniformly held that spending tax dollars on
parochial school education would violate principles of church-state
separation.18 With incorporation of the Bill of Rights, the Supreme
Court embraced this jurisprudential heritage by holding that "[n]o tax

provided benefits on an evenhanded basis to religious and secular entities, such as under a
voucher program.

Johnson's analysis is incomplete in several respects. First, it is syllogistic at best to claim
that we can determine Jefferson and Madison's support for one funding measure by virtue of
their opposition to a different measure. The opposite conclusion could just as easily be drawn:
that Jefferson and Madison opposed funding of religion out of principle (as revealed by their
opposition here) and would have opposed funding irrespective of the character of other benefi-
ciaries. The wealth of correspondence between the two men during and subsequent to the draft-
ing of the First Amendment paints a complete and accurate picture of their leanings, a shared
belief that all forms of public support for religion violated rights of conscience. See generally
JAMES MORTON SMITH, A REPUBLIC OF LETrERS: THE CORRESPONDENCE BETWEEN THOMAS
JEFFERSON AND JAMES MADISON 1776-1826. It is also inaccurate to claim that Jefferson "did not
distinguish between religious and secular speech" when it came to funding, especially when one
considers his refusal to fund a chair in theology in his University of Virginia.

But additional problems exist with Johnson's analysis. It is inaccurate to suggest that the
bill would have benefited religious institutions solely. Contrary to his assertions, the provision in
the bill allowing for funds to go to "seminaries of learning" would have undoubtedly resulted in
support for public schooling. Certainly, contemporaries interpreted the bill in this manner, as is
indicated in a January 9, 1785 letter from Madison to Jefferson describing how the assessment
would operate: "Each person when he pays his tax is to name the [religious] society to which he
dedicates it, and in case of refusal to do so, the tax is to be applied to the maintenance of a
school in the County." 1 A REPUBLIC OF LETTERS 361. The term "seminary" in the eighteenth
and nineteenth centuries was not exclusive to religious training, and nonreligious private and
free schools existed in many parts of the country, including in Virginia. See 1 PAUL MONROE,
FOUNDING OF AMERICAN PUBLIC SCHOOL SYSTEM (1940) 53-68. If fact, Madison received some
of his early education in a free school set up by his father on their property that was made
available to local children. See RALPH KETCHAM, JAMES MADISON: A BIOGRAPHY 17-24 (1990).
Towns and gentry commonly created secular free schools and academies, schools that served as
the precursors to the public education system. Even if none had existed at the time, it was clear
to those founders committed to republican ideals that free public schools would soon be estab-
lished throughout the nation. See Benjamin Rush, A Plan for the Establishment of Public Schools
and the Diffusion of Knowledge in Pennsylvania (1786), in 1 CHARLES S. HYNEMAN AND DON-

ALD S. LUTZ, AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA, 1760-1805, 675-692
(1983). Finally, even a casual reading of Madison's Memorial and Remonstrance, written in
opposition to the assessment bill, reveals that his opposition to public support of religion tran-
scended that piece of legislation and that his concerns about religious funding had nothing to do
with whether other entities received public funding. See, for example, points 1, 3, 6, and 12 in
Memorial and Remonstrance, reprinted in Appendix to Everson v. Board of Educ., 330 U.S. 1
(1947).

18 See Public Sch. No. 6 v. Taylor, 240 N.W. 573 (Neb. 1932); Smith v. Donahue, 195 N.Y.S.
715 (App. Div. 1922); Synod v. State, 50 N.W. 632 (S.D. 1891); Cook County v. Chicago Indep.
Sch., 18 N.E. 183 (Ill. 1888); State ex rel. Nevada Orphan Asylum v. Hallock, 16 Nev. 373 (1882);
Otken v. Lamkin, 56 Miss. 758 (1879); St. Mary's Indus. Sch. v. Brown, 45 Md. 310 (1876);
Roman Catholic Orphan Asylum v. Board of Educ., 13 Barb. 400 (N.Y. 1851).
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in any amount, large or small, can be levied to support any religious
activities or institutions, whatever they may be called, or whatever
form they may adopt to teach or practice religion."19

Of course, the Court's early rhetoric was stronger than its hold-
ings. At the same time that the Court made some of the strongest
separationist "no-aid" pronouncements, it allowed states to reimburse
parents for transportation costs to and from parochial school and pro-
vide secular textbooks to parochial school students.2 0 The Court also
allowed for state funding of diagnostic and therapeutic services, health
and nutrition programs, mandated assessment testing, and later, reme-
dial and enrichment programs that supplement the religious schools'
core curriculum.2" The Court has consistently drawn the line where
aid has an appreciable risk of being diverted for religious uses or sub-
sidizes the overall educational mission by supplanting core functions
of the religious schools.22 As part of its concern over public monies
being diverted for indoctrination or other religious uses, the Court has
also struck programs that lack sufficient safeguards or entail a high
degree of government supervision or monitoring.23 Because of the
fluidity of cash, the Court has been especially conscious of monetary
grants and other unrestricted funding. 4

One component of the Court's funding decisions has been the
presumption that parochial and other sectarian schools integrate reli-
gious doctrines and values throughout their curriculum, such that "a
substantial portion of [their] functions are subsumed in the overarch-
ing religious mission."2 " Under this rubric, religion so pervades the
educational environment that it becomes impossible to separate out
the secular from the religious functions; significant aid, therefore,
even those forms earmarked for secular purposes, ends up advancing
the overall religious mission of the sectarian schools. 26 The perva-
sively sectarian standard has been severely criticized, first as being an

19 Everson v. Board of Educ. of Ewing Township, 330 U.S. 1, 16 (1947).
20 See id.; Board of Educ. v. Allen, 392 U.S. 236 (1968).
21 See Agostini v. Felton, 521 U.S. 203 (1997); Committee for Public Educ. v. Regan, 444

U.S. 646 (1980); Wolman v. Walter, 433 U.S. 229 (1977); Meek v. Pittenger, 421 U.S. 349 (1975).
22 See Agostini, 521 U.S. at 228-29; Regan, 444 U.S. at 656.
23 See Lemon v. Kurtzman, 403 U.S. 602 (1971).
24 See Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 10-12 (1993).
25 Hunt v. McNair, 413 U.S. 734, 743 (1973).
26 See Meek, 421 U.S. at 366 ("[t]he very purpose of many [religious] schools is to provide

an integrated secular and religious education; the teaching process is, to a large extent, devoted
to the inculcation of religious values and belief").

[Vol. 10:1
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outdated and inaccurate characterization of many modern religious
schools whose academic programs are indistinguishable from public
schools and, second, as barring discrete, neutral programs that are eas-
ily targeted at secular subjects.27 But critics of the Court's holdings
fail to appreciate the continuing commitment of most parochial
schools to their religious missions. The growing attraction of religious
education stems from their value-integrated approach to education,
not just on the occasional catechism or Bible studies. At the same
time, critics have focused too heavily on the Court's rhetoric and not
on the principles underlying the particular exclusions. In many
respects, the pervasively sectarian standard has been a shorthand to
represent the Court's continuing concern that public funds not be
used to indoctrinate religion or take over core responsibilities of reli-
gious education.28 On its own, the standard has rarely stopped the
provision of aid that satisfies the Court's other criteria.29

This prohibition on funding religious instruction and indoctrina-
tion has a firm intellectual foundation. As an initial matter, the fram-
ers believed that religious matters were simply beyond the cognizance
of government.3 ° They viewed the liberal secular state as a minimalist
form of government, responsible only for protecting peoples' liberty
and property but having no authority to ensure piety or conform reli-
gious opinions. As such, the state lacked all authority to assist or pro-
mote religion qua religion. 31  This view is reflected in the

27 See Lupu, supra note 7; Mark Chopko, Religious Access to Public Programs and Govern-
ment Funding, 60 GEO. WASH. L. REV. 645, 658 (1992); Richard A. Bear, Jr., The Supreme
Court's Discriminatory Use of the Term 'Sectarian,' 6 J.L. & POL'Y 449 (1990).

28 See Agostini v. Felton, 521 U.S. 203, 227-28 (1997) (reaffirming the concern that public
aid not be used for indoctrination or take over core responsibilities of religious schools).

29 See id. See also Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993); Committee for
Pub. Educ. v. Regan, 444 U.S. 646 (1980).

30 "We maintain therefore that in matters of Religion, no man's right is abridged by the
institution of Civil Society and that Religion is wholly exempt from its cognizance ... Because if
Religion be exempt from the authority of the Society at large, still less can it be subject to that of
the Legislative Body." James Madison, Memorial and Remonstrance, reprinted in Appendix to
Everson v. Board of Educ., 330 U.S. 1 (1947).

31 See JOHN LOCKE, LETTER ON TOLERATION, 71 (Raymond Klibansky, ed., The Claren-
don Press) (1968) ("the whole power of civil government is concerned only with men's civil
goods, is confined to the care of the things if this world, and has nothing to do with the world to
come"). While religious entities may participate in government benefits and grants in con-
ducting secular activities, the Establishment Clause prohibits government funds from being used
for religious purposes. See Bowen v. Kendrick, 487 U.S. 589, 609-610 (1988); Bradfield v. Rob-
erts, 175 U.S. 291 (1899) (upholding grant to Catholic hospital but noting the funds paid for
secular functions).

1999/20001
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Establishment Clause interdiction against government making any
laws respecting or relating to a religious establishment. In addition,
the framers believed that to force one person to support another's
religious practice violated inherent rights of conscience. Thomas Jef-
ferson encapsulated that view in that immortal phrase contained in his
Bill for Establishing Religious Freedom:

Almighty God hath created the mind free .... [such that] to compel a
man to furnish contributions of money for the propagation of opinions
which he disbelieves and abhors, is sinful and tyrannical; that even the
forcing him to support this or that teacher of his own religious persua-
sion, is depriving him of [his] comfortable liberty. 32

Finally, the history of government support of religion had been one of
interdependency and abuse, of turning religion into an "engine of civil
policy" while compromising its integrity. History also taught that sup-
port inevitably devolves into favored treatment of the larger and polit-
ically powerful religious bodies, to the exclusion of smaller and less
influential faiths. 3 All of these considerations were important to
those who crafted the First Amendment and remain central to modern
church-state jurisprudence.

The argument against vouchers rests on the above foundation. 34

The vast majority of religious schools are pervasively sectarian by vir-
tue of their religious mission and integrated programs. Tuition vouch-
ers, being neither discrete nor restricted in their application, can and
will be used to pay for the entire educational process, of which reli-
gion is an indispensable and inseparable part. Voucher monies flow to
religious school coffers where they pay for all aspects of the educa-
tional enterprise (including paying for religious salaries, tracts and
icons and for construction and/or maintenance of buildings used for
religious worship and instruction), thereby supplanting core responsi-
bilities of the host institutions. Moreover, because parents may use
the vouchers only for private school tuition, and because approxi-
mately 90% of the nation's private school are religious, genuine

32 Reprinted in Appendix to Everson.
33 See Memorial and Remonstrance, supra note 18.
34 For a more thorough discussion see Steven K. Green, The Legal Argument Against Pri-

vate School Choice, 62 U. CIN. L. REV. 37-73 (1993). See also Marc D. Stern, School Vouchers:
The Church-State Debate that Really Isn't, 31 CONN. L. REV. 977-99 (1999).

[Vol. 10:1
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independent choice over how the funds can be spent is illusive.35 The
overwhelming predominance of religious private schools means that
vouchers inevitably create incentives for religious education. Finally,
because vouchers usually pay full tuition costs and represent
thousands of dollars per student, they result in significant amounts of
public aid flowing to religious schools.36

These rationales served as the basis for the Court's holdings in
Nyquist and Sloan v. Lemon,37 where the justices struck down two
state programs that provided partial tuition reimbursements for low-
income students attending private schools, the overwhelming majority
of which were sectarian. The Court noted that there could be no
question that states were prohibited from paying tuition expenses
directly to religious schools. The reimbursements, which the Court
viewed as similar "direct, unrestricted grants," suffered from the same
deficiency: "In the absence of an effective means of guaranteeing that
the state aid derived from public funds will be used exclusively for
secular, neutral, and nonideological purposes, it is clear from our cases
that direct aid in whatever form is invalid."38 In essence, the tuition
funds could be used to pay for religious training in the parochial
schools. That the payments were sent to the parents and not the
schools was beside the point; as the Nyquist Court noted, "the fact
that aid is disbursed to parents rather than to the schools is only one
among many factors to be considered."39 Because the reimbursement
served as an incentive for parents to enroll their children in religious
schools, the Court viewed them as "mere conduits" for the transfer of

35 See Simmons-Harris v. Zelman, 72 F. Supp.2d 834, 864 (N.D. Ohio 1999). Voucher
advocates argue that choice programs that allow vouchers to be spent at both public and private
schools provide viable alternatives for parents and create no incentives toward religious educa-
tion. Voucher opponents respond that such arguments obscure the fact that religious schools are
the intended beneficiaries of all voucher proposals, and with the current availability of open
enrollment and inter-district transfers, including public schools in voucher programs adds noth-
ing to parental choice that is not already there.

36 See Witters v. Washington Dep't of Servs. for the Blind, 474 U.S. 481, 488 (1986) cert.
denied, 493 U.S. 850 (1989) (noting that under the program in question, "[no] significant portion
of the aid expended under the Washington program as a whole will end up flowing to religious
education," and that its function "is hardly 'to provide desired financial support for nonpublic,
sectarian education"') (quoting Committee for Pub. Educ. and Religious Liberty v. Nyquist, 413
U.S. 756, 783 (1973)).

37 413 U.S. 825 (1973).
38 Committee for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 780 (1973).
39 Lemon, 413 U.S. at 781.
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funds.40 However, the Court looked beyond the method by which the
funds were transferred to examine their "substantive impact" on the
recipient schools.4 1 "Whether th[e] benefit be viewed as a simple tui-
tion subsidy, as an incentive to parents to send their children to sectar-
ian schools, or as a reward for having done so, at bottom its intended
consequences is to preserve and support religion-oriented
institutions."

42

The Nyquist and Sloan decisions are the closest the Court has
come to addressing the validity of a voucher program.43 The distinc-
tion between a promised reimbursement for tuition expenses paid and
a voucher that pays for the same costs up front is of no constitutional
moment. None of the Court's subsequent decisions have involved a
program of comparable scope or application. Yet, Nyquist and Sloan
had their limits, a fact seized on by voucher proponents. The pro-
grams in both cases provided reimbursements for only costs of attend-
ing private schools; similar costs incurred by parents enrolling their
children in out-of district public schools were not covered. Thus,
voucher proponents assert that the holdings have little relevance for
voucher programs, such as those in Ohio and Florida that allow the
vouchers to be used at both public and private schools.'

To be sure, the limited scope of the programs in Nyquist and
Sloan was of some importance to the Court majorities. In a footnote,
the Nyquist Court opined that a program available to parents of both
public and private school students might present a different ques-
tion.45 However, that footnote cannot be read out of context. The
majority was responding to arguments that reimbursements for paro-
chial school costs merely equalized the economic burdens of all par-
ents, irrespective of the schools their children attended. The Court

40 Id. at 781-86. See also Sloan, 413 U.S. at 831.
41 See Nyquist, 413 U.S. at 786.
42 Sloan, 413 U.S. at 832.
43 See also Wolman v. Essex, 342 F. Supp. 399 (S.D. Ohio 1972), affd mem. 409 U.S. 808

(1972) (upholding the striking of a tuition reimbursement program).
44 See Michael W. McConnell, Government, Families, and Power: A Defense of Educational

Choice, 31 CoNN. L. REV. 847 (1999); Chopko, supra note 28. Even this limited application of
Nyquist and Sloan did not stop the Wisconsin Supreme Court from disregarding those holdings
when they otherwise controlled in the Milwaukee Parental Choice Program.

45 "Because of the manner in which we have resolved the tuition grant issue, we need not
decide whether the significantly religious character of the statute's beneficiaries might differenti-
ate the present cases form a case involving some form of public assistance (e.g., scholarships)
made available generally without regard to the sectarian-nonsectarian, or public-nonpublic
nature of the institution benefited." Nyquist, 413 U.S. at 782 n.38.

[Vol. 10:1
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held that such an equal treatment theory would "prove too much," for
it would invite direct public support of all religious school costs. 46

Thus at the outset, the Court qualified its statement concerning gener-
ally available programs as not including those that resulted in massive
subsidization of religious schools. The majority was also anticipating
criticism that its holding was inconsistent with earlier decisions
upholding transportation and textbooks to students attending private
schools and threatened the validity of the politically popular G.I. Bill,
whose benefits veterans could apply at public, private and sectarian
colleges alike. Though generally applicable at both public and private
schools, the former types of aid could not be diverted for religious
uses; the G.I. Bill, available primarily to defray college expenses, was
rarely used at sectarian institutions.47 Even assuming the Court
intended its statement to apply to programs other than the G.I. Bill,
the footnote indicates that it was not discussing situations where sig-
nificant numbers of the institutions would be sectarian, as under all
voucher programs.

Despite the precedent of Nyquist and Sloan, voucher proponents
have been emboldened by several subsequent Court holdings.
Through a series of four or five decisions-depending on how one
interprets the holdings-the Court has elevated the significance of
"neutrality" or "general availability" in Establishment Clause adjudi-
cation while flirting with the notion of parental choice. The first case,
Mueller v. Allen, involved a Minnesota tax deduction provided to par-
ents for various educationally related expenses.4" Although the plain-
tiffs had little difficulty showing that students attending sectarian
schools would benefit most from the deduction,49 a slim majority
upheld the program, finding that the deduction was available to all
parents of school-age children."0 Of the several factors crucial to the
Court's finding of constitutionality, the most important one was that
the educational deduction was only one of many deductions in the tax

46 Id. at 782.
47 Id. at 782. In addition, the GI Bill has generally been perceived as a form of deferred

compensation in which the veterans have a preexisting ownership interest. As such, the funds
are more accurately characterized as being the individuals' money to be applied as they wish.

48 Mueller v. Allen, 463 U.S. 388 (1983).
49 Opponents argued that public school parents incurred few education-related expenses

and that approximately 96% of private school students attended sectarian schools. Id. at 400-01.
50 "Most importantly, the deduction is available for educational expenses incurred by all

parents, including those whose children attend public schools and those whose children attend
non-sectarian private or sectarian private schools." Id. at 397.
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code. However, this factor has largely been overshadowed by the
Court's statements regarding breadth and parental choice, both of
which have become a canon in the choice lexicon. Distinguishing the
limited scope of the programs in Nyquist,51 the Court declared that a
program "that neutrally provides state assistance to a broad spectrum
of citizens is not readily subject to challenge under the Establishment
Clause."52 Of course, program breadth has been a part of Establish-
ment Clause jurisprudence since the 1940s, and its presence had not
prevented the striking of aid programs in the past.53 In the second
statement which some have elevated to a constitutional rule, the
Court declared that Establishment Clause objections are reduced
where "public funds become available only as a result of numerous,
private choices of individual parents of school-age children... Where,
as here, aid to parochial schools is available only as a result of deci-
sions of individual parents no 'imprimatur of State approval,' can be
deemed to have been conferred on any particular religion, or on reli-
gion in general."54

Mueller breathed life into a theory that had stagnated since first
being proposed in the 1950s, by being the first decision to embrace the
notion of private choice. Mueller also gave the concept a constitu-
tional flooring, even if it was presented in the narrow context of a tax
deduction. In repeating the choice rhetoric, most proponents over-
look the Court's qualifying language that constitutional objections are
only "reduced" by the presence of private choice and that as a mate-
rial consideration choice is "albeit only one of many to be considered"
for constitutionality. 55 In fact, the Court apparently viewed the pres-
ence of third parties as having its greatest effect in negating appear-
ances of government endorsement of religion, with Justice Rehnquist
writing that the parental decision-making removed the "imprimatur of

51 "There, the public assistance amounting to tuition grants, was provided to parents of
children in nonpublic schools." Id. at 398.

52 Id. at 398-99.
53 See Everson v. Board of Educ. of Ewing Township, 330 U.S. 1 (1947) (sustaining a local

ordinance authorizing all parents to deduct from their state tax returns the costs of transporting
children to school on public buses); Meek, 421 U.S. at 363 (assuming that challenged law
extended benefits to parochial schools already available to public schools). See also Agostini v.
Felton, 521 U.S. 203, 233 (1997) ("evenhandedness is a necessary but not a sufficient condition
for an aid program to satisfy constitutional scrutiny") (Souter, J., dissenting).

54 Mueller v. Allen, 463 U.S. 388, 399 (1983) (citations omitted).
55 Id.
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state approval,"56 borrowing this analytical standard from public
forum cases.57 However, the majority opinion is noticeably silent on
how private choice satisfies concerns raised in the "no substantial aid"
line of decisions. 8 With the exception of Justice O'Connor, most jus-
tices view the endorsement test as best suited for analyzing free
speech cases and inapposite for judging cases having to do with fund-
ing programs for religious schools.59 The greatest error of choice pro-
ponents, however, has been to turn the Court's finding that tax
deductions provide only an "attenuated financial benefit" to religious
schools6" - into a constitutional rule governing all parental choice
schemes. It does not follow that forms of aid other than tax deduc-
tions, including the transfer of substantial sums of money from the
state to religious schools, have an attenuated financial effect on reli-
gious schools merely because a third party directs the receipt of those
funds. That may be the case for tax deductions, but it is not true for
vouchers.6'

Despite its limited holding, Mueller has become the foundation
for subsequent private choice cases. In Witters v. Washington Dep't of
Servs. for the Blind,62 which, like Nyquist,63 involved state benefits
analogous to vouchers, a visually impaired college student sought to
use a state vocational rehabilitation scholarship to pay for attending a
Bible college. A unanimous Court found no constitutional bar to such
a use of state funds, noting that the aid "is paid directly to the student,
who then transmits it to the educational institution of his or her

56 Id.
57 See Widmar v. Vincent, 454 U.S. 263, 274 (1981).
58 See Mueller, 463 U.S. at 399 (1983) (the majority opinion does not discuss any cases that

held that no substantial aid can be given by the state to religious schools).
59 Id.
60 See id. at 400.
61 See Walz v. Tax Comm'n, 397 U.S. 664, 674-76 (1970) (Tax exemptions provide a passive

benefit because they do not require a transfer of money). This author believes that tax deduc-
tions that are generally available for educational expenses related to public, private and religious
schooling may be constitutional. Deductions, like tax exemptions, are a passive form of aid not
involving actual transfers of money. Deductions available to all parents for expenses related to
education - costs associated with athletic equipment, drivers' education, computers, Internet
access, etc. - should be no less constitutional than deductions for contributions to charitable
institutions, including churches. The availability of private choice, however, does not enhance
the constitutionality of the deduction or make the benefit to the charitable recipient any more
attenuated.

62 Witters v. Washington Dep't of Servs. for the Blind, 474 U.S. 481 (1986).
63 Nyquist, 413 U.S. 756 (income tax benefits for children attending non-public schools are

unconstitutional).
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choice."64 Any aid provided under the program would flow to reli-
gious institutions "only as a result of the genuinely independent and
private choices of aid recipients."65 Also crucial for the Court was
that the vocational rehabilitation program was "available generally
without regard to the sectarian-nonsectarian, or public-nonpublic
nature of the institution benefited," and in fact, that no other student
had ever used the scholarship to finance religious education.66

Because of the numerous educational options available from which
the student could choose, the Court found that the program in Witters,
like the one in Mueller, was sufficiently broad. What Witters added to
the private choice framework was allowing an actual transfer of
money to a religious school that would be used for religious training.67

Few could dispute that the state aid for religious training was compa-
rable to a voucher; thus, Witters provided significant authority for pri-
vate choice programs.

Seven years after Witters, the Court held in Zobrest v. Catalina
Foothills School District that the Establishment Clause did not pro-
hibit a state funded sign language interpreter from assisting a hearing
impaired high school student at his parochial school. 68 Building on its
private choice rhetoric in Mueller and Witters, the Court emphasized
the breadth of the government program and the fact that the "govern-
ment-paid interpreter [would] be present in a sectarian school only as
a result of the private decision of individual parents."69 Because the
school district distributed benefits "neutrally to any child qualifying as
'disabled' under the [program], without regard to the 'sectarian-non-
sectarian, or public-nonpublic nature' of the school the child attends,"
there was "no financial incentive for parents to choose a sectarian
school."7"

For some reason, however, the Court declined to rest solely on
the choice formula. Chief Justice Rehnquist distinguished the aid in
Zobrest from that in Witters emphasizing under the facts of Zobrest
"no funds traceable to the government ever find their way into the

64 Witters, 474 U.S. at 487.
65 Id.
66 Id. (quoting Nyquist, 413 U.S. at 782-83, n.38).
67 See id. at 487-89.
68 Zobrest, 509 U.S. at 13-14.
69 Id. at 10.
70 Id.
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sectarian school's coffers."7 1 Rehnquist also distinguished the margi-
nal benefit provided by a sign language interpreter from the type of
benefits conferred by programs that subsidize religious schools, either
through cash grants or in-kind services, or that "relieved sectarian
schools of costs they otherwise would have borne in educating their
students. '7 2 Thus despite its reliance on earlier private choice lan-
guage, the holding was consistent with previous decisions upholding
state-paid diagnostic and therapeutic services, albeit this time inside a
parochial school.73 Because the only "benefit" to religion was a pub-
licly employed interpreter who remained under the control of the
school district, the holding has little relevance for programs that
involve a transfer of unrestricted funds to a religious school.7 4 As
authority for vouchers, Zobrest was a poor follow-up to Witters.

Two other cases are relied on as supporting vouchers, although
both cases are even less relevant than Zobrest. In Rosenberger v. Rec-
tor and Visitors of the Univ. of Virginia, a divided Court held that the
University could not create a forum that funded various forms of stu-
dent expression (including publications) but refuse to fund a student
religious magazine.75 The rationale for the University's exclusion had
been the Establishment Clause, as "Wide Awake" was indisputably a
Christian magazine with an evangelical perspective. Despite the dis-
senters' claim that the Court was authorizing the "direct subsidization
of preaching the word,"76 Justice Kennedy rejected the Establishment
Clause rationale, holding that the clause is not violated "when the
government, following neutral criteria and evenhanded policies,
extends benefits to recipients whose ideologies and viewpoints, includ-
ing religious ones, are broad and diverse."77 Although Kennedy's
choice discussion was brief and of secondary importance to the hold-

71 Id.
72 Id. at 12.
73 See Wolman v. Walter, 433 U.S. 229, 241-48 (1977).
74 The Court noted that the provision of a sign language interpreter was not a service the

parochial school would otherwise provide. Because the interpreter will not perform any addi-
tional duties beyond interpretation, then there is no fear of confusing church and state. Id. at
245-47 n.14.

75 515 U.S. 819 (1995).
76 "The subject of [Wide Awake] is not the discourse of the scholar's study or the seminar

room, but the evangelist's mission station and the pulpit. It is nothing other than the preaching
of the word, which (along with the sacraments) is what most branches of Christianity offer those
called to religious life." Id. at 868 (Souter, J., dissenting).

77 Id. at 839.
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ing, it appeared to reaffirm the holding in Witters about recipients in a
neutral program using their benefit for a clearly religious purpose.

More recently, the Court held that the Establishment Clause no
longer barred publicly paid teachers from providing remedial and
other supplemental programs on parochial school campuses. 78  In
reversing an earlier decision holding the opposite, the Court declared
that the law had "significantly changed" over the previous twelve
years, and pointed to the private choice cases of Witters and Zobrest
as authority.79 Even government aid that "directly aids the educa-
tional function of religious schools" could be constitutional, provided
it was distributed on a neutral basis "directly to students, who then
[could] use[ ] the money to pay for tuition at the educational institu-
tion of their choice." 80

However, the significance of Rosenberger and Agostini for vouch-
ers has been overstated. First and foremost, Rosenberger is a free
speech case.81 Even Justice Kennedy described the object of the pro-
gram as "to open a forum for speech and to support various student
enterprises, including the publication of newspapers, in recognition of
the diversity and creativity of student life," which he acknowledged
was quite different from an educational funding program derived from
"a general tax designed to raise revenue."82  As Dean Sullivan

78 See Agostini v. Felton, 521 U.S. 203 (1997) (reversing Aguilar v. Felton, 473 U.S. 402
(1985).

79 Id.
80 Id. at 237, 225.
81 See NEA v. Finley, 118 S. Ct. 2168, 2178 (1998) (describing Rosenberger as involving a

situation where "the University had created a limited public forum, from which it impermissibly
excluded all publications with religious editorial viewpoints."). See also Kathleen M. Sullivan,
Parades, Public Squares and Voucher Payments: Problems of Government Neutrality, 28 CONN.
L. REV. 243 (1996).

Johnson misses the significance of why Rosenberger's status as a free speech case makes it
inapposite authority for funding schemes. There, the university set up a forum for funding
diverse forms of speech. Over 180 different groups and entities participated in the forum, thus
ensuring that no one voice or perspective dominated the forum and that the university would not
become associated with any particular message. Also, the university did not participate in the
forum itself and had no message it was interested in communicating. See 515 U.S. at 834 (noting
that the "University does not itself speak or subsidize transmittal of a message it favors but
instead expends funds to encourage a diversity of views from private speakers"). The same
cannot be said for educational funding programs, which have limited applications and are
designed to meet particular governmental goals and objectives. These factors, plus the Court's
own characterization of Rosenberger as a speech case, distinguishes it from the line of educa-
tional funding decisions.

82 Rosenberger, 515 U.S. at 840-41. Not only did Justice Kennedy emphasize in several
places that "the student publication [was] not a religious institution" or organization, the funds
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observed, "Rosenberger concerned the equivalent of a public square
.. [t]he University of Virginia subsidy program had merely provided

a platform for private speech, largely unregulated as to subject matter
except for the exclusion of religion."83 Later decisions have agreed
that Rosenberger is about viewpoint discrimination in a public forum
and has little relevance to funding cases. 4

Agostini, aside from repeating private choice language from ear-
lier cases, involved a government-controlled program (Title I) that
merely took place on the campus of religious schools. The "genuine
private choices of parents" was not at issue. The services were con-
ducted by public employees which ensured the program could not be
diverted for religious uses and the courses supplemented, rather then
supplanted, the private school curricula, ensuring that the program did
not "reliev[e] sectarian schools of costs they otherwise would have
borne in educating their students."85 Finally, the Agostini Court
emphasized that, unlike what would occur under a voucher program,
no government funds "ever reach the coffers of religious schools."86

Not only are the characteristics of Title I vastly different from that of a
voucher program; the safeguards the Court took to ensure that public
funds are not spent on religious activities are absent with unrestricted
voucher funds.

Therefore, the argument for vouchers boils down to Witters.
Mueller, despite its path-breaking language, involved a benefit that
was so removed from religious schools that it could truly be character-
ized as "attenuated." The programs in Zobrest and Agostini involved

paid only for student speech that came within the purposes of the forum and not for "religious
activity." Id. at 826, 840-42, 844. Equally important, the funds derived from a special fee
designed to encourage "a diversity of views from private speakers." Id. at 834, 840-41. Based on
these factors, the Court concluded that "[o]ur decision, then, cannot be read as addressing an
expenditure from a general tax fund. Here, the disbursements from the fund go to private con-
tractors for the cost of printing what is protected under the Speech Clause of the First Amend-
ment. This is a far cry from a general public assessment designed and effected to provide
financial support for a church." Id. at 841.

83 See Sullivan, supra note 81, at 243. "Voucher advocates are wrong to find solace in
Rosenberger. Properly understood, Rosenberger does not support the constitutionality of public
funding of sectarian education. This is because the equality conception of religious neutrality
ought not apply in contexts such as public education, where government itself is speaking rather
than providing a forum or platform on which private speakers may speak." Id. at 248.

84 See Finley 118 S. Ct. at 2178; Strout, 178 F.3d at 62; Bagley, 728 A.2d at 140-42 (failing to
include Rosenberger in its discussion of "private choice" cases).

85 Agostini, 521 U.S. at 228 (quoting Zobrest, 509 U.S. at 12).
86 Id.
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neither cash transfers nor the provision of services that took over or
otherwise subsidized religious school functions. Public funds could
not be diverted to religious uses because they remained under the
control of public school officials. Private choice was not a factor in
Agostini and, whereas the interpreter did follow the educational
choices of Larry Zobrest, it is difficult to see any tangible benefit
accruing to the parochial school in Zobrest. Finally, Rosenberger
involved a funded forum for free speech, not an educational assistance
program. Even then, the majority went through mental gymnastics to
show that public tax funds were not involved and no public monies
would flow to the religious magazine's coffers.87

Thus, when rhetoric is put aside, Witters is the only decision that
suggests that vouchers are constitutional. To understand Witters' rele-
vance to vouchers, one must look to Justice Marshall who wrote not
only the majority opinion, but also the four-justice dissent in Muel-
ler.8" Why would a leading separationist jurist find fault with the tax
deduction in Mueller but only three years later author the unanimous
opinion in Witters? At the risk of sounding overly simplistic, perhaps
Marshall (and the other Mueller dissenters Justices Brennan, Black-
mun and Stevens) saw fewer constitutional infirmities in the Washing-
ton program than with the Minnesota tax deduction. Also, quite
possibly, Marshall did not view his Witters opinion as providing sup-
port for most choice programs such as vouchers. 89 A comparison of
the two Marshall opinions is instructive.

87 See Rosenberger, 515 U.S. at 841-42. Interestingly, the language most supportive of pri-
vate choice is contained in Justice Souter's dissent. Souter refers to the cases of Mueller, Witters,
and Zobrest as upholding permissible forms of indirect aid:

[c]ritical to our decisions in these cases was the fact that the aid was indirect; it reached
religious institutions 'only as a result of the genuinely independent and private choices of
aid recipients'. . . In noting and relying on this particular feature of each of the programs
at issue, we in fact reaffirmed the core prohibition on direct funding of religious
institutions.

Id. at 880 (citations omitted). It is not clear, however, that Souter has embraced a distinction
between direct and indirect aid that turns on the form or path the aid takes. Other language
suggests that he also viewed the aid or benefit in those cases as being truly under the control of
the third parties to be disposed of as they wished. Id.

88 See Mueller, 463 U.S. at 404.
89 Voucher proponents frequently point to Justice Powell's concurring opinion as control-

ling in Witters. There, joined by the Chief Justice and Justice Rehnquist, Justice Powell opined
that all that is necessary for a program to be constitutional is that it have sufficient breadth and
individual private choice. Witters, 474 U.S. at 488 cert. denied, 493 U.S. 850 (1989). Yet, Justice
Powell's concurrence commanded only three votes, notwithstanding Justices White and
O'Connor's stated agreement with Powell's analysis of Mueller. Although agreeing with Pow-

[Vol. 10:1



PRIVATE SCHOOL VOUCHERS

In his Mueller dissent, Marshall complained that the facial neu-
trality of the tax deduction could not hide the fact that parochial
school parents overwhelmingly benefited under the measure, and that
its purpose and primary effect was "to provide desired financial sup-
port for nonpublic, sectarian institutions." 9° In contrast, recipients
under the Washington program truly had a full range of educational
options "of which only a small handful [were] sectarian"9: public and
private research institutions; four-year colleges; and community col-
leges, all of which charged tuition. Not only did this breadth ensure
that there was no incentive for religious uses; it assured that only an
insignificant portion of the aid would "end up flowing to religious edu-
cation." 92 Apparently for Marshall, the extent of the religious school
subsidy mattered as much as the universe of options. One time or
limited applications at religious schools (as in Zobrest) raised fewer
constitutional concerns than programs involving massive transfers of
funds to religious education. But of greatest significance for Marshall
was that the student had a possessory interest in the scholarship aid.
The program was designed to provide "vocational assistance to the
visually handicapped," and the petitioner was already entitled to the
scholarship monies by virtue of his disability. As such, the petitioner's
use of the scholarship at a Bible college was much closer to a public
employee donating his paycheck to a religious institution.93 In con-
trast to the tax deduction created for the express purpose of assisting
religious schools-a tax benefit to which the parochial school parents
otherwise had no existing interest-Larry Witters had a vested inter-
est in the vocational scholarship. He was not merely a conduit for the
transfer of monies to a religious institution as had been the case in
Nyquist and Mueller; it was closer to being his money to do with as he
wished.94

eli's analysis, Justice White joined in Marshall's opinion, which must be viewed as controlling. Id.
at 490.

90 Mueller, 463 U.S. at 406 (quoting Hunt v. McNair, 413 U.S. 734, 783 (1973) (according to
Justice Marshall, while public school parents could receive deductions for some of their educa-
tional expenses, those amounts paled in comparison to the cost of private school tuition).

91 Witters, 474 U.S. at 488.
92 Id.
93 Id. at 488, 486-87. ("For example, a State may issue a paycheck to one of its employees,

who may then donate all of part of that paycheck to a religious institution, all without constitu-
tional barrier.").

94 That Marshall thought an interest in scholarship monies already had transferred to Larry
Witters is indicated by his statement: "It is well settled that the Establishment Clause is not
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Therefore, what distinguished the constitutional use in Witters
from the programs in Nyquist and Mueller was the "combination of
these factors:" the overall purpose of the program; the multitude of
options; the lack of a massive subsidy of religious schools; and, most
important, the recipient's possessory interest in the money.95 In fact,
Marshall emphasized that private choice was not the sine qua non of
constitutionality but merely one of many factors to be considered:
"Aid may have that [unconstitutional] effect even though it takes the
form of aid to students or parents."96 Despite such qualifying lan-
guage, however, Witters has stood as the linchpin of the choice argu-
ment and, along with the other choice cases, has encouraged the
proliferation of state voucher legislation, and the resultant litigation,
to which this article now turns.

II. OVERVIEW OF RECENT VOUCHER LITIGATION

The modern era of voucher litigation began around 1990, brought
about by several factors that came together at the same time.97 First,
as just discussed, the holdings in Mueller and Witters provided hope if
not encouragement that a voucher program would be found constitu-
tional. Second, the Reagan-Bush era fostered an environment that
encouraged experimentation with free market competition and priva-
tization, which coincided with a growing disaffection for public educa-
tion and its teachers unions. Third, increasing numbers of poor and
minority parents became attracted to vouchers as a means to a better
education for their children. Although unsuccessful at enacting pro-
grams at the national level, religious and economic conservatives
found success in experimenting with educational funding programs in
state legislatures.

In 1990, Wisconsin enacted the first comprehensive voucher pro-
gram, the Milwaukee Parental Choice Program (MPCP), which ini-
tially restricted participation to nonsectarian private schools (until

violated every time money previously in the possession of a State is conveyed to a religious
institution." Id. at 486 (emphasis added).

95 Id. at 488.
96 Id. at 487.
97 Public vouchers for private education were first proposed in the late 1950s in works by

VIRGIL BLUM, FREEDOM OF CHOICE IN EDUCATION (1958) and MILTON FRIEDMAN, CAPITAL-
ISM AND FREEDOM (1962). Several earlier decisions held "private choice" programs unconstitu-
tional. See e.g., Otken v. Lamkin, 56 Miss. 758 (1879); Klinger v. Howlett, 304 N.E.2d 129 (Il1.
1973); Hartness v. Patterson, 179 S.E.2d 907 (S.C. 1971); Almond v. Day, 89 S.E.2d 851 (Va.
1955). But see Atwood v. Johnson, 176 N.W.2d 224 (Wis. 1920).
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amended in 1995). With church-state issues absent, the Wisconsin
Supreme Court readily turned back a state law challenge in 1992.98
Two years later, however, a group of parents sued the state, demand-
ing that they be allowed to use the voucher dollars at religious schools.
A federal district court rejected their free exercise and equal protec-
tion claims, holding that expanding the program to include sectarian
schools would violate the Establishment Clause.99

While all eyes were on the "Milwaukee experiment," two little
noticed voucher proposals worked their ways through the courts.
First, in 1992, the New Hampshire Supreme Court, acting under its
advisory capacity, held that a legislative voucher proposal would vio-
late a state constitutional provision providing that no person "shall
ever be compelled to pay towards the support of the schools of any
sect or denomination."'" °  The following year, the Puerto Rico
Supreme Court upheld a lower court ruling striking a voucher pro-
gram that was open to students attending parochial schools. The
Puerto Rico court held that the vouchers violated a provision in the
Commonwealth Constitution (Article II, section 5) prohibiting state
funding in support of private schools. Although the case was decided
on this broader ground, the opinions clearly indicated that the pro-
gram "violates the fundamental principles of the Establishment
Clause." 101

With those early skirmishes out of the way, attention turned back
to Wisconsin where, in 1995, the legislature amended the MPCP to
allow participation by sectarian schools while increasing the number
of eligible students ten-fold. Education and civil rights groups imme-
diately challenged the law and Governor Tommy Thompson, fearful

98 See, e.g., Davis v. Grover, 480 N.W.2d 460 (Wis. 1992).
99 Miller v. Benson, 878 F. Supp. 1209, 1215-16 (E.D. Wis. 1995), vacating as moot, 68 F.3d

163 (7th Cir. 1995) ("No case has overruled Nyquist's prohibition on tuition grants and
unrestricted direct subsidies to religious schools . . . Although the tuition and tax deduction
benefits in Nyquist and Mueller flowed directly to the parents, both of those cases advanced the
principle that when an economic benefit flows directly to private religious schools, it gives rise to
a likely Establishment Clause violation").

100 Opinion of the Justices (Choice in Educ.), 616 A.2d 478, 480 (N.H. 1992). Accord, Opin-
ion of the Justices, 258 A.2d 343 (N.H. 1969) (the court found that the voucher "payments would
constitute an unrestricted application of public money to sectarian schools"). See also Barksdale
v. Town of Epsom, 618 A.2d 814 (N.H. 1992) (upholding superior court striking of an local
school district program designed to reimburse parents for expenses educating their children in
private schools).

101 See Asociacion de Maestros v. Torres, AC-94-371, AC-94-326, 1994 WL 780744, *12
(P.R. Nov. 30, 1994).
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that the Democratic Attorney General and Superintendent of Public
Instruction would not vigorously defend the law, intervened and had
the case removed to the Wisconsin Supreme Court on a special
action.1"2 After full briefing and argument (with former Judge Ken-
neth W. Starr representing the governor), the Supreme Court split
three-three on the constitutionality and remanded the case back to the
circuit court for trial.10 3 Circuit Court Judge Paul B. Higginbotham
then ruled for the plaintiffs, holding the amended MPCP invalid under
the state constitution because it directs payments of state funds to
"religious seminaries," the constitution's term for religious schools. A
divided Wisconsin Court of Appeals affirmed Judge Higginbotham's
ruling, also relying on state constitutional grounds." n In June 1998,
however, the Wisconsin Supreme Court, with a new Thompson-
appointed justice, upheld the MPCP by a vote of four to two, holding
that the program survived scrutiny under both the Establishment
Clause and the state constitution. 10 5

According to Justice Steinmetz, to be constitutional, the MPCP
had to satisfy two factors, the first being that the program provides aid
to both sectarian and nonsectarian private schools on the basis of
"neutral, secular criteria that neither favor nor disfavor religion." 106

To get around the fact that participation under the MPCP is limited to
private schools, and like Nyquist, lacked the necessary breadth for
constitutionality, Steinmetz engaged in a questionable analysis that
considered not only the MPCP, but the program "in conjunction with
existing state educational programs" to establish that the MPCP was
not "skewed towards religion." 107 In support of his approach, Stein-
metz relied on language from Witters where the Court stated it must
consider the effect of a program "as a whole." But in Witters, the
Court merely held that one can not consider the effect of the aid only

102 The Institute for Justice and Landmark Legal Foundation - two conservative, pro-
voucher groups - also intervened on behalf of parents desiring vouchers for religious schools.

103 See Wisconsin ex rel. Thompson v. Jackson, 546 N.W.2d 140 (Wis. 1996) (per curium)
(Justice Bradley, considered a likely vote against constitutionality, recused herself from all pro-
ceedings in the case).

104 Jackson v. Benson, 570 N.W.2d 407 (Wis. Ct. App. 1997), rev'd, 578 N.W.2d 602 (Wis.
1999).

105 Benson, 578 N.W.2d 602. See also Establishment Clause - School Vouchers - Wisconsin
Supreme Court Upholds Milwaukee Parental Choice Program, Jackson v. Benson, 112 HARV. L.
REv. 737 (1999).

106 Benson, 578 N.W.2d at 617.
107 Id.
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on one participant in a particular program, not that it must consider
all other educational assistance programs as was done by Judge Stein-
metz.' °8 The MPCP "as a whole" only benefits private schools, the
vast majority of which are religious. Not only is the court's analysis
faulty in considering dissimilar programs that have overlapping con-
stituencies; 0 9 but an approach that considers all other available educa-
tion programs irrespective of legislative intent or student eligibility
would have rendered constitutional many of the funding programs
struck down by the Supreme Court. °

The second factor that led Steinmetz to find MPCP constitutional
was that the public aid "flows to sectarian private schools only as a
result of numerous private choices of the individual parents of school-
age children."'1 1 Here the private choice aspect was based on the
intervening role of the parents who chose the private schools and
"received" the voucher. Any benefit that accrued to the religious
schools would be viewed as being "indirect" (notwithstanding the fact
that the vouchers were sent to the private schools for the parents to
restrictively endorse over)., 2 Because the voucher took an indirect
path, Steinmetz deemed the benefit to be attenuated. No examination
of the voucher's effect was necessary. Thus, the MPCP was valid
because it satisfied the two requirements of neutrality and indirection.

The same year that the MPCP was amended to include sectarian
schools, the Ohio Legislature enacted a voucher program to benefit
low-income children attending Cleveland public schools." 3 Unlike the
MPCP, however, the Cleveland program allowed eligible students to

108 Witters, 474 U.S. at 488. Johnson makes the same error as the Wisconsin court by insist-
ing that all other educational assistance programs must be considered in evaluating the constitu-
tionality of a particular funding program. See Johnson, supra note 17, at 24-25. This is not only
inconsistent with the Court's approach in Witters but also with that in Agostini and Zobrest,
which examined only the programs before them.

109 Voucher parents are as eligible as public school parents to participate in public educa-
tional programs, but not vice versa.

110 See Meek v. Pittenger, 421 U.S. 349 (1975); Committee for Pub. Educ. and Religious
Liberty v. Nyquist, 413 U.S. 756 (1973). The Court has expressly rejected the equalization argu-
ment as a justification for programs designed to assist private religious schools. See Nyquist, 413
U.S. at 782 n.38 ("the argument proves too much, for it would also provide a basis for approving
through tuition grants the complete subsidization of all religious schools on the ground that such
action is necessary if the State is fully to equalize the position of parents who elect such schools -
a result wholly at variance with the Establishment Clause").

111 Jackson v. Benson, 578 N.W.2d 602, 618 (Wis. 1998).
112 Id. ("Each check is sent to the parents' choice of schools and can be cashed only for the

cost of tuition").
113 See OHIO REV. CODE ANN. §§ 3313.974-.979 (Anderson 1995).
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use the voucher not only at local sectarian and nonsectarian private
schools but also in public school districts in the surrounding Cleveland
environs. Critics immediately charged that the inclusion of public
schools in the voucher program was a transparent attempt to shore up
the program's constitutionality-as became evident when no public
school district chose to participate in the program-and that the true
purpose of the program was to pay tuition for children attending pri-
vate sectarian schools. A similar coalition of education and civil rights
groups challenged the voucher program in state court, but this time
the law was initially upheld. A unanimous Ohio Court of Appeals
reversed that holding on the basis that the voucher program violated
the state's "compelled support" clause. 14

But, as happened in Wisconsin, a divided state supreme court
ruled that the voucher plan survived constitutional scrutiny, focusing
on the program's neutrality and the indirect benefit to religious
schools.'15 Declaring that the "Nyquist holding has been undermined
by subsequent case law," the Ohio court noted that the voucher plan
is a "general program... irrespective of the type of alternative school
the eligible students attend.""' 6 As to whether the program provided
direct or indirect aid to the religious schools, the court held that

[w]hatever link between government and religion is created by the
School Voucher Program is indirect, depending only on the 'genuinely
independent and private choices' of individual parents . . . To the
extent that children are indoctrinated by sectarian schools receiving
tuition dollars that flow to the School Voucher Program, it is not the
result of direct government action.! 7

Thus as in the Milwaukee case, the requirement of indirection was
satisfied merely by the presence of a third party payee. However, in a
Pyrrhic victory for voucher opponents, the Ohio Supreme Court
struck down the program as failing the "one-subject rule," a constitu-
tional provision that prohibits unrelated laws from being enacted in

114 Simmons-Harris v. Goff, No. 96APE08-982, 96APE08-991, 1997 WL 217583 (Ohio Ct.
App. May 1, 1997).

115 Simmons-Harris v. Goff, 711 N.E.2d 203 (Ohio 1999).
116 Id. at 208-09.
117 Id. at 209
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the same bill.'18 Following that ruling in May 1999, the Ohio legisla-
ture reenacted the voucher law, this time as part of the general educa-
tion-funding bill.1 9

The litigation in Wisconsin and Ohio represents the archetypal
case, where voucher proponents get a law enacted, which is then chal-
lenged by voucher opponents. Several cases have not followed this
traditional route. Three cases, one in Vermont and two from Maine,
have involved the inverse situation with circumstances that are unique
to those two states. 20 Both states give small school districts the option
of maintaining their own secondary schools or tuitioning their stu-
dents out to surrounding public and nonsectarian private schools.
This practice is a continuation of the historical relationships between
towns and private academies that predated the creation of common
schools in the early nineteenth century. 121

In the Vermont case, a small school district acting at the behest of
parents voted to pay tuition for those children who desired to attend a
nearby Catholic high school. The state refused to release funds to
cover the payments, which led the school district and individual par-
ents to challenge the denial in state court.122 In the Maine cases, two
groups of parents sued the state and local school districts for refusing
to cover tuition expenses at religious schools. 23 In all three cases the
parents claimed the refusal to pay tuition at religious schools when
such payments are provided to adjoining public and nonsectarian
schools violated their rights to free exercise of religion and, in the
Maine cases, equal protection under law. 124 While the free exercise
claims lacked merit-it is difficult to show that the ability to exercise
one's religion is substantially burdened merely through the govern-

118 The court also struck that part of the law that gave a priority in placement in religious
schools for children of parents who financially support the same schools. See OHIO REV. CODE
ANN. §§ 3313.977(A)(1)(d) (Anderson 1998).

119 See id. §§ 3313.974-.979 (1999).
120 See Strout v. Albanese, 178 F.3d 57 (1st. Cir 1999); Bagley v. Raymond School Dept.,

728 A.2d 127 (Me. 1999); Chittenden Town Sch. Dist. v. Vermont Dep't of Educ., 738 A.2d 539
(Vt. 1999).

121 For example, the Vermont.town adjacent to where I used to live, Thetford, has sent its
children to the private Thetford Academy since 1819, declining to establish its own public school.

122 See Chittenden, 738 A.2d at 539.
123 See Strout, 178 F.3d 57; Bagley, 728 A.2d 127.
124 See Strout, 178 F.3d at 60; Bagley, 728 A.2d at 131 (In the Maine challenges, litigants

also claimed the denial of funding violated the Establishment Clause, claims readily dismissed by
the respective courts); Chittenden, 738 A.2d at 543.
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ment's failure to fund its practice 125-the equal protection claim was
not as easily discarded. While no state is required to pay for private
education merely because it funds public education, once the decision
has been made to cover secular private schooling, the refusal to simi-
larly fund religious schooling smacks of religious discrimination. In
each case and at all levels, however, the free exercise and equal pro-
tection claims failed. In Vermont, the supreme court, relying on
Chapter I, Article 3 of the state constitution, held that the lack of
restrictions on the spending of voucher funds meant that the tuition
payments to the Catholic school would constitute "compelled... sup-
port [for a] place of worship . contrary to the dictates of
conscience. 1 26

In the Maine cases, both courts were forced to engage in a more
thorough analysis addressing the federal Establishment and Equal
Protection Clauses, which became intertwined. The First Circuit and
the Maine Supreme Court assumed for argument's sake that the par-
ents had suffered disparate treatment on account of their religion.127

Despite triggering strict scrutiny, the courts found that the state and
local policies were justified by the compelling interest of complying
with the Establishment Clause. Two factors were crucial for the
courts: first, as the Maine Supreme Court noted, the tuition program
''results in state monies flowing directly to the religious institution,
thereby funding the bulk of the school's costs for the education.1 ' 28

Notwithstanding that the parents would determine which schools ulti-

125 See Brusca v. Missouri, 332 F. Supp. 275, 279 (E.D. Mo. 1971), affd 405 U.S. 1050
(1972) ("[t]he fact that government cannot exact from [a citizen] a surrender of one iota of [her]
religious scruples does not, of course, mean that [she] can demand from the government a sum
of money, the better to exercise them. For the Free Exercise Clause is written in terms of what
the government cannot do to the individual, not in terms of what the individual can exact from
the government") (quoting Sherbert v. Verner, 374 U.S. 398, 412 (1963) (Douglas, J., concur-
ring)). Accord Braunfeld v. Brown, 366 U.S. 599, 605 (1961).

126 "Schools to which the tuition is paid by the district can use some or most of it to fund
the costs of religious education, and presumably will." Chittenden, 738 A.2d at 562-63.

127 The Maine Supreme Court rightly questioned whether the religious schools, not the
parents, were the proper parties to claim unequal treatment. After all, no parent was refused the
right to participate in the existing program on account of their religion. As the court noted, the
parents' "argument turns therefore on the fact that the State chooses to include private schools
in the tuition program but excludes private religious schools. In essence, the parents claim that
Cheverus is treated differently because it is a religious school, not that the parents are treated
differently because they are Catholic. Ordinarily, the Equal Protection claim here would be
asserted, not by potential clients of the excluded institution, but by the school itself." Bagley, 728
A.2d at 136.

128 Id. at 144.
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mately receive the vouchers, the courts focused on the payment route,
noting that the checks are sent directly from the school district to the
eligible schools. As echoed by the First Circuit, "approving direct
payments of tuition by the state to sectarian school represents a quan-
tum leap that we are unwilling to make. ' 129 The second factor for
both courts was the unrestricted and potentially unlimited nature of
the aid. Both decisions noted that earlier forms of aid that had been
upheld involved discrete programs accompanied with safeguards and
directed at limited populations.13 ° Despite the high court's language
embracing private choice, "one thing is certain" remarked the First
Circuit: "the Supreme Court has never permitted broad sponsorship
of religious schools.""13 In October and November 1999, the Supreme
Court declined to hear the Maine and Vermont cases, creating an
apparent conflict with the Wisconsin holding.

Finally, as of spring 2000, two voucher lawsuits are in progress. 132

One is the second round in the challenge to the Cleveland Program.
After being reenacted in July 1999, the plaintiffs in the first Cleveland
case filed a new lawsuit, this time in federal court raising only Estab-
lishment Clause claims. Not only did the plaintiffs survive a motion to
dismiss based on res judicata, they succeeded in having the program
enjoined, only to have that preliminary injunction stayed by the
Supreme Court.133 Later, the district court held the program unconsti-
tutional. Following the lead of the First Circuit, federal judge Simon
Oliver held that Nyquist controlled, stating that "funds provided
under the Voucher Program directly aid the religious function of the
participating schools," resulting in "religious indoctrination." '134 The
second ongoing challenge is to the Florida Scholarship Program, a
pilot program enacted by the Florida Legislature in June 1999.

129 Strout, 178 F.3d at 64.
130 See id. at 62 ("In those instances in which the Court has permitted funding to flow to

religious schools, it has been in the context of a targeted grant, available to a limited popula-
tion"); Bagley, 728 A.2d at 145 (noting that the tuition payments amounted to a "direct, substan-
tial, and unrestricted ...financial benefit" that "would substantially supplant the costs that
would otherwise be borne by the school").

131 Id.
132 A third case, Giacomucci v. Southeast Delco Sch. Dist., No. 3060 C.D.1998, 1999 WL

1243144 (Pa. Commw. Dec. 23, 1999), held the Pennsylvania School Code prohibits a plan that
partially reimburses the tuition of children who attend private schools or non-district public
schools as a means for stabilizing public school enrollment or controlling future tax increases.

133 See Simmons-Harris v. Zelman, 120 S. Ct. 443 (November 5, 1999).
134 Simmons-Harris, 72 F. Supp.2d at 849.
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Directed at children attending "failing schools," the program has had
modest application in its first year-only two schools-but has the
potential of affecting hundreds of schools throughout the state and
involving hundreds of millions of dollars. The suit was filed in state
court in July 1999, raising federal and state constitutional claims. As
of this writing, a summary judgment motion is pending on the state
constitutional claims.

III. THE CONFUSION OVER "DIRECT" AID

Quite possibly, this review of lower court decisions may lead one
to conclude that the decision to uphold a particular voucher program
is arbitrary, depending usually on the predilection of the judge(s).
However, there is an inquiry in the Court's analysis which, depending
on how answered, determines whether a program is held to be consti-
tutional: the issue of whether the aid is found to be "direct" or "indi-
rect." Lower courts can be forgiven for making contrary findings
about the meaning of "direct aid" because the Court has at times been
inexact with its own terminology. No doubt, this definitional problem
has occurred in part because various justices have authored the
Court's funding decisions, with each justice employing a slightly differ-
ent meaning of the concept. Diction is also to blame, as the adjective
"direct" can have several different meanings, two of which are perti-
nent here. According to the Webster's New Collegiate Dictionary, the
word "direct" can mean: (1) "straightforward, marked by the absence
of an intervening person;" and (2) "substantive" effect, "characterized
by a close, logical, causal, or consequential relationship." '135 The ques-
tion then becomes whether the Court has intended its term "direct
aid" to represent primarily the form or path the aid takes or to indi-
cate the aid's substantive effect. The Wisconsin and Ohio supreme
courts chose the former understanding. 136 However, a close reading of
the Court's funding decisions reveals that the Court has consistently
applied the term to have the latter meaning: impermissible direct aid
is aid that results in a "substantial advancement of the sectarian enter-
prise," regardless of the form it takes.137

135 WEBSTER'S UNABRIDGED DIcTIONARY 528 (1998).
136 See Simmons-Harris, 711 N.E.2d at 209; Benson, 578 N.W.2d at 618.
137 Grand Rapids Sch, Dist. v. Ball, 473 U.S. 373, 393 (1985) (quoting Wolman, 433 U.S. at

250). This, of course, does not mean that the word "direct" has not been used in Court opinions
in other ways to represent other meanings. "Direct" is a common word, used as a verb and an
adjective, and at times has been used to indicate a path or method of payment. See e.g., Nyquist,

[Vol. 10:1



PRIVATE SCHOOL VOUCHERS

This is not to say that all aid transmitted directly to religious insti-
tutions is inevitably "substantial" and thus unconstitutional; on the
contrary, some forms of "direct" aid may have an incidental effect on
the religious instructional process. For example, a state could give to
every certified public and private school a supply of pencils to be used
by students in their classroom activities. There would be no question
that the aid was transmitted directly to religious schools and was (pos-
sibly) used in religion courses. Still, it is difficult to see such general
intangible aid as substantially advancing the religious process. Thus,
"substantiality" includes a qualitative aspect in addition to a quantita-
tive aspect.138 Vouchers are qualitatively different from pencils, as tui-
tion is the "very life blood" of private schools.139 The point is that not
all forms of aid that flow by a direct path are unconstitutional; nor is
all aid that flows by an indirect path constitutional. Perhaps the Court
could have used more precise terminology, simply classifying aid as
having a substantial or incidental effect. But we must work with the
language provided. What is clear from the cases is that the Court is
rightly concerned with whether aid has a substantial effect on sectar-
ian education, not with the path it takes.

This understanding of "direct aid" appears in the first private
choice cases, Nyquist and Sloan. There, the majority viewed the tui-
tion reimbursements as impermissible direct aid based on the charac-
ter of the aid and its "substantive impact" on the religious schools. 4 °

Neither program placed any restrictions on how the funds could be
used. As Justice Powell remarked in Sloan, the effect of the reim-
bursement was "quite unlike" the "indirect and incidental" benefits
that accrued to the parochial schools under the transportation and
textbook programs previously upheld by the Court. Those earlier
benefits "were carefully restricted to the purely secular side of church-
affiliated institutions," whereas the reimbursements could be used to
finance religious education.14 Thus to the Nyquist and Sloan Courts,

413 U.S. at 780 ("[tlhere can be no question that these grants could not, consistently with the
Establishment Clause, be given directly to sectarian schools, since they would suffer from the
same deficiency that renders invalid the grants for maintenance and repair").

138 My thanks to Professor Lupu for his suggestions in making this point clearer.
139 Almond v. Day, 89 S.E.2d 851, 857 (Va. 1955).
140 Nyquist, 413 U.S. at 786; Sloan, 413 U.S. at 831-32.
141 Sloan, 413 U.S. at 832. "In the absence of an effective means of guaranteeing that the

state aid derived from public funds will be used exclusively for secular, neutral, and nonideologi-
cal purposes, it is clear from our cases that direct aid in whatever form is invalid." Nyquist, 413
U.S. at 780.
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the primary distinction between direct aid and indirect and insubstan-
tial aid was how the funds could be used, viz., whether they subsidized
religious education. To be indirect, aid had to have an "incidental"
effect. 42 The added element of parental choice did not make the aid
indirect because, as Justice Powell remarked, "we look at the sub-
stance of the program, and no matter how it is characterized its effect
remains the same. 143

The Nyquist-Sloan approach makes analytical sense under the
Lemon test, even after its reconfiguration in Agostini.14 As is clear
from Justice O'Connor's opinion, the "effects" prong still examines
the substantive impact of a funding scheme on the religious institu-
tion.'45 Considering only the way in which funds are transmitted with-
out examining the effect of the aid on the ultimate recipient does not
answer the question the standard asks. Irrespective of whether a par-
ticular aid program ultimately advances religion, ending the "effects"
analysis by looking at who initially receives the funds makes no sense.
Regardless of the path or form of the aid or the number of buffers
between the government and the religious school, courts must always
examine the ultimate effect of the aid on the religious institution.

In subsequent funding cases, the Court followed the Nyquist-
Sloan definition of direct aid. In Meek v. Pittenger, the Court defined
"indirect and incidental" aid as being aid that was "secular and
nonideological" and "unrelated to the primary, religion-oriented edu-
cation function of the sectarian school." Conversely, "direct" aid con-
noted "massive" or "substantial amounts" that benefit "the sectarian
school enterprise as a whole."' 46 Two years later, Wolman v. Walter
held that aid was "direct and substantial" where it could be used to
support "religious educational functions," regardless of the fact that
the materials and equipment were loaned to parents and not to the
schools.147 A similar analysis was used in Committee for Public Edu-

142 Sloan, 413 U.S. at 832.
143 Id. ("Whether the grant is labeled a reimbursement, a reward, or a subsidy, its substan-

tive impact is still the same") (emphasis added). Nyquist, 413 U.S. at 786.
144 See Lemon v. Kurtzman, 403 U.S. 602 (1971); Agostini, 521 U.S. at 223 ("we continue to

explore whether the aid has the 'effect' of advancing or inhibiting religion").
145 See Agostini, 521 U.S. at 228 (noting that "[n]o Title I funds ever reach the coffers of

religious schools").
146 Meek, 421 U.S. at 364-66.
147 Wolman, 433 U.S. at 250-51 (holding that "it would exalt form over substance" to make

a distinction in the effect of the aid due to the presence of intervening parents. "Despite the
technical change in legal bailee, the program in substance is the same as before. The equipment
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cation v. Regan, albeit reaching a different result. 48 After determin-
ing that non-school personnel did not control the substance of the
standardized tests to be graded, rendering them incapable of diversion
to religious uses, the Court held that the program did not result in
"the kind of direct aid forbidden by [our] prior cases. ' 149 Here, the
term "direct" could represent nothing other than the substantive
effect of the aid because, under the program in question, the state
reimbursed the religious schools for performing the state mandated
testing. Although the payments went "directly" to the religious
schools, the form did not matter; the lack of substantive impact ren-
dered the aid indirect.150

If any misunderstanding remained that the Court characterized
direct and indirect aid not by its form but by its substantive effect, it
was put to rest in Grand Rapids Sch. Dist. v. Ball.15 1 Engaging in a
lengthy review of earlier cases, Justice Brennan defined the circum-
stances when aid was considered direct and substantial or indirect and
incidental. Citing to Nyquist and Sloan, Brennan reaffirmed that the
form or path the aid takes does not render it indirect. Rather, Bren-
nan described as "direct" those forms of aid "whose effect was indis-
tinguishable from that of a direct subsidy to [a] religious school." '152

Putting aside the somewhat circular language, Brennan made clear
that the Court examines the underlying effect of the aid to see if it
falls within the forbidden zone of "direct" aid. "The question in each
case must be whether the effect of the proffered aid is 'direct and sub-
stantial ... or indirect and incidental. 1 5 3

Significantly, nothing in the quintet of private choice cases under-
mines the Court's earlier understanding of what constitutes "direct"
aid. To be sure, throughout the various opinions, the words "direct"
or "indirect" are often used to describe the form or path of the aid.154

is substantially the same; it will receive the same use by the students; and it may still be stored
and distributed on the nonpublic school premises").

148 44 U.S. 646 (1980).
149 id. at 656.
150 Id.
151 473 U.S. 373 (1985). Although the Court in Agostini reversed that portion of Ball deal-

ing with the Shared Time Program, it left standing the remainder of the decision. See 521 U.S.
203, 235 (1997).

152 Ball, 473 U.S. at 394-96.
153 Id. at 394 (emphasis added).
154 See e.g., Rosenberger, 515 U.S. at 842 (noting the Establishment Clause concerns where

the government makes "direct money payments to sectarian institutions"); Mueller, 463 U.S. at
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However, the fact that in each case the Court upheld the aid in ques-
tion based partly on the presence of private choices does not mean
that it also did not view the effect of the aid to be indirect and inciden-
tal. On the contrary, in each case the Court looked at the substantive
effect of the aid, even if it did not end up defining the impact as indi-
rect in explicit terms. In Mueller, the Court separately described the
benefit to religious schools as being attenuated, apart from the private
choice factor.155 The point was more clearly made in Witters where
the Court stated it must consider, irrespective of the type of aid,
whether "the effect of the aid is 'that of a direct subsidy to the reli-
gious school' from the State." '56 Justice Marshall emphasized that
"[a]id may have that effect even though it takes the form of aid to
students and parents." '157 It is doubtful the Court would have asked
the rhetorical question of whether the scholarship amounted to a
"direct subsidy" if the consideration of whether aid is direct or indi-
rect rested entirely on the form of payment.158

Adherence to this understanding of direct aid is seen most clearly
in Zobrest, where Chief Justice Rehnquist described the provision of
the sign language interpreter as providing only an "indirect economic
benefit" to the religious school. 59 Rehnquist also distinguished ser-
vice from the aid in Meek and Ball, describing the latter programs as
having "the effect ... of a direct subsidy to the religious school[s]." 160

Implicit in Rehnquist's holding is that even with the presence of pri-
vate choice, the Court will examine the impact of the aid to see
whether it has the effect of "subsidiz[ing] the religious functions of the
parochial schools by taking over a substantial portion of their respon-
sibility for teaching secular subjects.' 161

399 (describing earlier cases invalidating aid as involving "the direct transmission of assistance
from the state to the schools themselves").

155 See Mueller, 463 U.S. at 400 (stating that the tax deduction was "an attenuated financial
benefit, ultimately controlled by the private choices of individual parents," not that it was an
attenuated benefit because it was controlled by individual parents).

156 See Witters, 474 U.S. at 487 (emphasis added).
157 Id.
158 Id. at 488.
159 Zobrest, 509 U.S. at 10 (emphasis added).
160 Id. at 12 (quoting Witters, 474 U.S. at 487) (internal quotations omitted).
161 Id. (quoting Ball, 473 U.S. at 397) (internal quotations omitted).
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Finally, Agostini162 also reaffirms-albeit in a backhanded man-
ner-that whether aid is direct or indirect is an inquiry about the sub-
stantive impact of the aid, not its pathway. In discussing how the law
has changed since its holdings in Aguilar and Ball, Justice O'Connor
asserted that the Court had departed from the old rule that "all gov-
ernment aid that directly aids the educational function of religious
schools is invalid," and cited to Witters and Zobrest 63 In discussing
the latter case, O'Connor noted that the Court had concluded that the
interpreter service had not "indirectly finance[d] religious education
by 'reliev[ing] the sectarian schoo[l] of costs [it] otherwise would have
borne in educating [its] students."' Apparently for O'Connor, the
inquiry about the effect of the aid on the schools' educational function
remained intact, only the answer to be given had changed (i.e., not all
direct aid to the educational function of religious schools is unconsti-
tutional). Yet, for the reasons discussed above, O'Connor was wrong
to characterize either Witters or Zobrest as involving direct aid, at
least according to the Court's own characterization of those holdings
at the time.165 Not withstanding her curious pronouncement about
direct aid to religious schools now being permissible, direct aid that
results in indoctrination or supplants parochial school functions by
relieving them "of costs they otherwise would have borne in educating

162 Rosenberger, the fifth "private choice" case, cannot be accurately characterized as
either supporting or contradicting the Court's understanding of the direct aid inquiry. The focus
of Rosenberger's Establishment Clause discussion is neutrality, not private choice that receives
only the barest mention. See Rosenberger, 515 U.S. at 839-42. While the Court states in two
places that "direct money payments" to religious institutions would be unconstitutional (and
notes that "no public funds flow directly to WAP's coffers"), these statements alone cannot be
interpreted as reflecting a different standard for determining whether aid is direct or indirect. Id.
at 842. Justice Kennedy's emphasis on how the religious publication fit within the purpose of the
funding program "[tihe object of the SAF is to open a forum for speech and to support various
student enterprises, including the publication of newspapers, in recognition of the diversity and
creativity of student life" and the fact that the funds could not "be used for unlimited purposes"
but only those "consistent with the University's educational mission," suggests that the substan-
tive impact of the funds, and not their path, determines whether aid is direct or indirect. Id. at
840-41.

163 Agostini, 521 U.S. at 225.
164 Id. at 225-26 (quoting Zobrest, 509 U.S. at 12 (emphasis supplied).
165 Or, for that matter, her own characterizations of the two cases. As the above quote

indicates, O'Connor viewed the interpreter service in Zobrest as providing not even indirect aid
to the religious school. Id. at 226. In describing Witters, Justice O'Connor noted that the grant
was distributed to the student, not the school, who had acquired a degree of ownership over the
funds. Id.
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their students" would still be unconstitutional under the authority of
Agostini.t66

Accordingly, commentators and courts have erred by claiming
that the requirement that aid be "indirect" to be constitutional is satis-
fied merely by examining the manner by which the aid arrives at the
religious school. In every aid case, the Court has examined, to varying
degrees, the substantive impact of the aid to see whether it advances
the religious mission of the religious institution. The effect of the aid
on religious schools in Mueller was truly attenuated apart from the
choice factor, whereas the effect of the services in both Zobrest and
Agostini was negligible. In all three cases, the aid could be accurately
characterized as having indirect and incidental effect on the religious
schools, but not because of some circuitous route the aid may have
traveled. In Witters, the aid was determined to be indirect based on a
"combination of [the] factors" discussed earlier, not solely because
Larry Witters could exercise a "genuinely independent and private
choice." '16 7 And as noted, private choice was not an issue in Rosenber-
ger. Only Justice Powell's Witters concurrence relies solely on a stan-
dard neutrality and private choice, thus making the path the aid takes
determinative of whether it is direct or indirect and incidental.1 68

Because the existence of private choice does not itself render aid
attenuated or "indirect and incidental," the decisions of the Wisconsin
and Ohio supreme courts are wrong. Both decisions read the Court's
funding cases as imposing a formalistic approach in defining indirect
aid. Both determined that the presence of third party payees auto-
matically rendered aid attenuated, notwithstanding its ultimate
effect.1 69  While both courts may be forgiven for giving a common
meaning to the word "indirect" in other contexts, that does not excuse

166 Id. at 228, 223 ("government inculcation of religious beliefs has the impermissible effect
of advancing religion").

167 Witters, 474 U.S. at 488.
168 Id. at 491 (Powell, J., concurring).
169 See Simmons-Harris, 711 N.E.2d at 209; Benson, 578 N.W.2d 618. Curiously, after

determining that private choice rendered the aid indirect irrespective of its effect, Justice Stein-
metz criticized the plaintiffs for emphasizing that the voucher checks are sent directly to the
religious schools where they are restrictively endorsed over to the schools. "In our assessment,
the importance of our inquiry is not to ascertain the path upon which public funds travel under
the amended program, but rather to determine who ultimately chooses that path." Jackson, 578
N.W.2d at 618. Plaintiffs' counsel, while pointing out the close relationship between the state
and the religious schools by virtue of the payment scheme, argued that the vouchers provided
"direct and substantial" aid by subsidizing the entire religious educational process.
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them for failing to realize that the word is a term of art in the Court's
funding lexicon. The word "indirect" is shorthand for the term "indi-
rect and incidental" and only has full meaning in the funding context
when it is juxtaposed with the phrase "direct and substantial." There-
fore, whether vouchers are "direct and substantial" aid to religious
schools (as this author believes) or "indirect and incidental" aid can
only be determined by examining the substantive impact of the aid on
the recipient school's educational functions, not simply by noting the
path the aid takes.

IV. CONCLUSION

Whether voucher aid provides a direct and substantial benefit to
religious schools in violation of the Establishment Clause can only be
determined by examining its effect on the schools in question. The
Court has been clear that the proper inquiry is one of substance, not
form. As Justice Marshall declared in his Mueller dissent, "[w]hat is
of controlling significance is not the form but the 'substantive impact'
of the financial aid."' 7° No subsequent holding by the Court has chal-
lenged that statement. Because vouchers provide unrestricted funds
that subsidize the entire religious educational process, they must be
considered direct and substantial aid. Whether the Court may eventu-
ally uphold vouchers, it cannot do so by characterizing them as indi-
rect aid under the current rubric.

170 Mueller, 463 U.S. at 408 (Marshall, J., dissenting).
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