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I. INTRODUCTION

If you find yourself arguing before the Supreme Court anytime
soon on an equal protection or due process issue, you may want to
add the newly awakened Privileges or Immunities Clause to your
argument. The clause that was once a dead letter is now alive and well
in our jurisprudence. The Privileges or Immunities Clause of the
Fourteenth Amendment had lain dormant since the Supreme Court
eviscerated the clause in its Slaughter-House Cases decision of 1872.1
Now the Court has resurrected the clause and has used it to protect
the right to migrate, a right the Court incorporated into the right to
travel.2

On May 17, 1999, the Supreme Court decided Saenz v. Roe.3 In
its decision, the Court disavowed the right-to-travel analysis of Sha-
piro v. Thompson4 and used the Privileges or Immunities Clause to
test a California durational residency requirement. The decision came

* J.D., George Mason University School of Law, 2001; B.A., Boston University, 1995.

1 83 U.S. 36 (1872).
2 The right to travel has at least three components. It (a) protects the right of a citizen of

one state to enter and to leave another state; (b) protects the right to be treated as a welcome
visitor rather than an unfriendly alien when temporarily present in the second state; and (c)
protects the right to be treated like other citizens of that state for those travelers who elect to
become permanent residents of that state. Saenz v. Roe, 526 U.S. 489, 500 (1999).

3 526 U.S. 489 (1999).
4 394 U.S. 618 (1969).
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after 30 years of inconsistent rulings on durational residency
requirements.5

This case note examines the Supreme Court's decision in Saenz v.
Roe. Saenz held that California's durational residency requirements
for welfare benefits violated Section 1 of the Fourteenth Amend-
ment.6 In doing so, the Court breathed life into the Privileges or
Immunities Clause and deviated from its past analysis of the right to
travel.

Part II of this case note provides background material on the
Privileges or Immunities Clause of the Fourteenth Amendment, the
right to travel, and the use of durational residency requirements by
the states. Part III then discusses the factual and procedural history of
Saenz v. Roe as well as the district court and Ninth Circuit Court of
Appeals decisions in Saenz. Part IV outlines the Supreme Court deci-
sion in Saenz v. Roe written by Justice Stevens, along with the dissents
of Chief Justice Rehnquist and Justice Thomas. After critiquing the
Court's past decisions on durational residency requirements, Part V
argues that, although the Saenz Court was correct in using the Privi-
leges or Immunities Clause to decide there was an unjustifiable classi-
fication instead of using the right-to-travel analysis of Shapiro, the
Court did not clearly define the newly resurrected Privileges or Immu-
nities Clause for proper use in future cases. Finally, Part V offers
analysis for application of the Saenz decision to future durational resi-
dency requirement cases.

II. BACKGROUND ON THE PRIVILEGES OR IMMUNITIES CLAUSE,
THE RIGHT TO TRAVEL, AND DURATIONAL RESIDENCY
REQUIREMENTS

A. The Rise and Fall of the Privileges or Immunities Clause

Following the Civil War, Congress realized that it could not rely
on the southern states to protect the rights of the newly freed south-
ern slaves. In order to pass a civil rights bill, Congress would need to
expand federal authority over the states.7 In response, the first ver-

5 Durational residency requirements are statutes imposed by individual states requiring
travelers to reside in that state before they are eligible to receive certain state benefits, such as
in-state tuition rates at state colleges and universities.

6 See Saenz, 526 U.S. at 502-06.
7 See GEOFFREY R. STONE ET AL., CONSTITUTIONAL LAW 506-07 (3d ed. 1996).
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sion of what was to become the Fourteenth Amendment to the Con-
stitution was introduced in February 1866:

[tlhe Congress shall have the power to make all laws which shall be
necessary and proper to secure to the citizens of each State all privi-
leges and immunities of citizens in the several States, and to all per-
sons in the several States equal protection in the rights of life, liberty,
and property.8

On July 28, 1868, after extensive debate by Congress, the follow-
ing text was ratified and is now section 1 of the Fourteenth
Amendment:9

All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws. 10

The Slaughter-House Cases" in 1873 gave the Supreme Court the
first chance to assess the strength of this amendment. The landmark
decision was also responsible for making the Privileges or Immunities
Clause of that amendment a dead letter. In that case, the Court
refused to strike down a Louisiana statute that granted only one com-
pany the right to engage in the slaughterhouse business within a cer-
tain area of the state. The Court rejected the argument of several
butcher plaintiffs that the law violated their right to the privileges or
immunities of the United States. According to Justice Miller, the
Fourteenth Amendment's purpose was "the freedom of the slave race,
the security and firm establishment of that freedom, and the protec-
tion of the newly-made freeman and citizen from the oppressions of
those who had formerly exercised unlimited dominion over him."12

The Court also emphasized that the amendment was not meant to

8 Id. at 507 (quoting CONG. GLOBE, 39th Cong., 1st Sess. 813, 1034 (1866)).
9 See STONE ET AL., supra note 7, at 507.
10 U.S. CONST. amend. XIV, § 1.
11 83 U.S. 36 (1872).
12 Id. at 71.
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remove the responsibility of civil rights protection from the states to
the federal government.13

Justice Miller added that the Privileges or Immunities Clause was
not "intended as a protection to the citizen of a State against the legis-
lative power of his own State . "..."14 Therefore, the Clause did not
provide general protections for citizens. Miller asserted that the
Clause protected only specific privileges or immunities that "own their
existence to the Federal government, its National character, its Consti-
tution, or its laws."15 After stating that the Privileges or Immunities
Clause did not cover the rights at issue in the Slaughter-House Cases,
the Court went on to give examples of what privileges or immunities
are protected by the clause, such as:

[the right] to demand the care and protection of the Federal govern-
ment over . . . life, liberty, and property when on the high seas or
within the jurisdiction of a foreign government . . . to peaceably
assemble and petition for redress of grievances, the privilege of the
writ of habeas corpus . .. [and] to use the navigable waters of the
United States .... 16

Most important for the discussion in this case note, Justice Miller
listed the privilege "that a citizen of the United States can, of his own
volition, become a citizen of any State of the Union by a bona fide
residence therein, with the same rights as other citizens of that
State. "17

Following the Slaughter-House Cases, the Privileges or Immuni-
ties Clause lay dormant. It was used as precedent by the Supreme
Court in one other case in 1935, Colgate v. Harvey.18 In Colgate, the
Supreme Court relied on the Privileges or Immunities Clause to inval-
idate a Vermont income tax levied against its residents exclusively on
dividends and interest earned outside the state. 9 The Court reasoned
that "under the Fourteenth Amendment, . . . the simple inquiry is
whether the privilege claimed is one which arises in virtue of national

13 See STONE ET AL., supra note 7, at 508.
14 Slaughter-House, 83 U.S. at 74.
15 Id. at 79.
16 Id.
17 Id. at 80.
18 296 U.S. 404 (1935).
19 See id. at 421-34; STONE ET AL., supra note 7, at 804.
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citizenship. ' 2° The Court found that the right of a citizen of the
United States to transact business or loan money outside of the citi-
zen's state of residence is "a privilege equally attributable to his
national citizenship. 21

However, Colgate was expressly overruled five years later in
Madden v. Kentucky.22 At issue in Madden was a state statute that
applied a higher tax to money deposited in banks outside of the state
than money deposited in banks within the state.23 The Court upheld
the statute stating that "the right to carry out an incident to a trade,
business or calling such as the deposit of money in banks is not a privi-
lege of national citizenship., 24 The Court relied on the Slaughter-
House decision and did not list any specific privileges that would fall
under the Privileges or Immunities Clause.

B. The Protection of the "Right to Travel"
Although the right to travel between and among the states is not

specifically mentioned anywhere in the text of the Constitution, it has
historically been considered a fundamental constitutional right.25 The
Articles of Confederation specifically stated that people of a state had
the right to "have free ingress and regress to and from any other
State. '26 Why such a provision was not included in the Constitution is
unknown. Some scholars have speculated that perhaps the framers
believed the guarantee of the right to travel was covered by the Privi-
leges and Immunities Clause of Article IV, section 227 and by Con-
gress's national commercial power.28

1. Early Cases: The Constitutional Right to Travel
Following the Civil War, several important Supreme Court cases

upheld the right of a citizen of one state to travel into another state.
In Crandall v. Nevada, the Supreme Court ruled that there was an

20 Colgate, 296 U.S. at 429.
21 Id. at 430.
22 309 U.S. 83 (1940).
23 See id. at 86.
24 Id. at 92-93.
25 See RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW:

SUBSTANCE AND PROCEDURE § 18.38 (3d ed. 1992 & Supp. 2000).
26 Id.
27 "The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens

in the several States." U.S. CONST. art. IV, § 2.
28 See ROTUNDA & NOWAK, supra note 25.
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inherent right to travel.29 In Crandall, the Court found a statute that
imposed a tax on railroads for every person carried out of the state
was an unconstitutional violation of the inherent right of a citizen to
travel.3°

In 1941, the Court once again addressed the issue of an individ-
ual's right to travel in Edwards v. California.31 In Edwards, the Court
struck down a California statute that penalized anyone who brought
into the state any non-resident person and knew the individual to be
"an indigent person. '3 2 The Court ruled that the statute was not a
permissible exercise of the state's police power and that the statute
imposed "an unconstitutional barrier to interstate commerce .... 3a

In United States v. Guest, the Supreme Court ruled that Congress
was free to protect the right to interstate travel, which was a funda-
mental incident of federal citizenship. 4 In Guest, the Court "upheld
the application of the criminal conspiracy provision of the Civil Rights
Acts to private individuals who attempted to deprive black persons of
the right to enjoy public facilities connected with interstate travel."35

These three early cases support the notion that the constitution
implicitly provides for the right to travel between states as a funda-
mental right of citizenship.

2. Durational Residency Requirements
In early cases involving durational residency requirements, the

Supreme Court asserted that such requirements were unacceptable
burdens on the right to travel, and that strict scrutiny would apply. 6

However, more recently the Court has struggled with this blanket
assertion.

In 1969, the Supreme Court decided the landmark decision of
Shapiro v. Thompson, which ruled on the permissible scope of dura-
tional residency requirements that limit the right to travel.37 In Sha-
piro, the Court struck down statutes in Connecticut, Pennsylvania,

29 73 U.S. (6 Wall.) 35 (1867).
30 See id.
31 314 U.S. 160 (1941).
32 Id. at 171; ROTUNDA & NOWAK, supra note 25.
33 Edwards, 314 U.S. at 173; ROTUNDA & NOWAK, supra note 25.
34 383 U.S. 745 (1966); see ROTUNDA & NOWAK, supra note 25.
35 ROTUNDA & NOWAK, supra note 25.
36 See Robert C. Farrell, Classifications that Disadvantage Newcomers and the Problem of

Equality, 28 U. RICH. L. REV. 547, 552 (1994).
37 394 U.S. 618 (1969).
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and the District of Columbia that denied welfare benefits to citizens
that had lived within the jurisdiction for less than one year.38 The
Court held that the state statutes violated the Equal Protection Clause
of the Fourteenth Amendment and that the District of Columbia stat-
ute violated the Due Process Clause of the Fifth Amendment.39

The Court's reason for the equal protection ruling was that a resi-
dency requirement deters entry of indigent persons into these jurisdic-
tions, which therefore limits their rights to engage in interstate
travel.' The majority held that strict judicial scrutiny must be applied
to a review of such statutes. In other words, because the right limited
was a fundamental constitutional right, the classification had to be
invalidated unless it was shown to be necessary to promote a compel-
ling governmental interest.41 The Court ruled that "neither deterrence
of indigents from migrating to the State nor limitation of welfare ben-
efits to those regarded as contributing to the State . . . ." is a compel-
ling state interest.42 Furthermore, the Court found that there was a
lack of proof that the statute significantly promoted the budgeting
process of the state and that administrative efficiency was not such a
compelling interest as to support the limitation of a fundamental
right.43

In Dunn v. Blumstein," the Court found a state statute unconsti-
tutional on equal protection grounds not only because it penalized the
right to travel, but also because it penalized a fundamental political
right to those who recently exercised the right to travel.45 The Dunn
Court struck down a statute that required a person to be a resident of
the state for a year and the county for three months before he could
vote. The Court stated that the compelling interest test must be
applied because not only was the right to travel at issue but the right
to vote as well. 46 The Court held that there was no compelling state
interest since there was no connection between a person's ability to
vote intelligently and his length of residency.

38 See id.
39 See id. at 638, 641-42.
40 See id. at 629-633; see also ROTUNDA & NOWAK, supra note 25.
41 See Shapiro, 394 U.S. at 638; see also ROTUNDA & NOWAK, supra note 25.
42 Shapiro, 394 U.S. at 633.
43 See ROTUNDA & NOWAK, supra note 25.
44 405 U.S. 330 (1972).
45 See Farrell, supra note 36, at 600.
46 See ROTUNDA & NOWAK, supra note 25.
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In 1974, the Supreme Court held in Memorial Hosp. v. Maricopa
County that a statute that burdened not only interstate travel but
travel within the state was still a violation of the Equal Protection
Clause of the Fourteenth Amendment.47 In that case, Arizona
required a person to reside in a county for at least a year to qualify for
non-emergency hospitalizations or medical care at public expense.48

Although the right to medical care has never been considered a funda-
mental right, the Court applied the compelling government interest
test because the right to travel was impinged.4 9

The Supreme Court has upheld statutes setting durational
requirements for tuition assistance and divorce.5" The Court in these
cases has ruled that the Equal Protection Clause was not violated
because the statutes are not based on a suspect classification and
because the statutes do not limit the exercise of a fundamental right.51

More recently the Court found difficulty establishing the proper
standard of review for cases involving durational residency require-
ments.52 In Zobel v. Williams, the Court invalidated an Alaska statute
that limited the distribution of state oil wealth money to citizens based
on their length of residency. 3 The Court did not rule on the judicial
standard of review, but instead held that since the statute did not even
pass muster under a rationality standard, the Court did not need to
state what the proper standard of review is for statutes that impose
economic barriers to travel.54

And finally, in Attorney General of New York v. Soto-Lopez, a
majority of the justices could not agree on the proper standard of
review for a state statute, which gave preference in civil service
employment to residents of the state who were veterans of the armed
services and who had lived in the state when they entered military
service.55 The plurality opinion argued that a strict standard of review
applied because the statute had impinged upon the fundamental right
of interstate travel.56

47 415 U.S. 250 (1974); ROTUNDA & NOWAK, supra note 25.
48 See ROTUNDA & NOWAK, supra note 25.
49 See Memorial Hosp., 415 U.S. at 262; see also ROTUNDA AND NOWAK, supra note 25.
50 See Martinez v. Bynum, 461 U.S. 321 (1983); Sosna v. Iowa, 419 U.S. 393 (1975).
51 See ROTUNDA & NOWAK, supra note 25.
52 See id.
53 457 U.S. 55 (1982); ROTUNDA & NOWAK, supra note 25.
54 See ROTUNDA & NOWAK, supra note 25.
55 476 U.S. 898 (1986); see ROTUNDA & NOWAK, supra note 25.
56 See ROTUNDA & NOWAK, supra note 25.
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Much of the Court's jurisprudence in the area of durational resi-
dency requirements left the states uncertain as to what the limits on
such requirements truly are. As one commentator has noted, the
Court has not been consistent in its rulings on this issue.57 The denial
of basic necessities such as welfare or medical care constitute a pen-
alty triggering strict scrutiny, but denial of divorce or reduced tuition
rates are not a penalty. Yet, the Court found in Dandridge v. Wil-
liams58 and San Antonio Indep. Sch. Dist. v. Rodriguez59 that basic
necessities of life are of no constitutional significance. So why are
basic necessities given such significance in the arena of durational resi-
dency requirements? Furthermore, the Court has consistently applied
strict scrutiny to only basic necessities and to fundamental rights such
as voting. However, in Zobel, the denial of a distribution of Alaska's
oil wealth to newcomers was deemed unconstitutional under strict
scrutiny6 0-yet such a distribution is hardly a necessity of life or a fun-
damental right.

With all the uncertainty concerning durational residency require-
ments, it's no wonder that the states would begin to experiment with
such requirements to see how much latitude the Court would allow
them. Such seems to be the case with California's section 11450.03.61

57 See Farrell, supra note 36, at 601-02.
58 397 U.S. 471 (1972) (holding that welfare is not a fundamental right).
59 411 U.S. 1 (1973) (holding that education is not a fundamental right).
60 The Court in Zobel refused to rule on the proper standard of review, but in actuality, the

Court applied strict scrutiny in its review of the statute. See Zobel, 457 U.S. at 60-61.
61 Section 11450.03 provides:

(a) Notwithstanding the maximum aid payments specified in paragraph (1) of subdivision
(a) of Section 11450, families that have resided in this state for less than 12 months shall
be paid an amount calculated in accordance with paragraph (1) of subdivision (a) of Sec-
tion 11450, not to exceed the maximum aid payment that would have been received by
that family from the state of prior residence.
(b) This section shall not become operative until the date of approval by the United
States Secretary of Health and Human Services necessary to implement the provisions of
this section so as to ensure the continued compliance of the state plan for the following:

(1) Title IV of the federal Social Security Act (Subchapter 4 (commencing with Sec-
tion 601) of Chapter 7 of Title 42 of the United States Code).
(2) Title IX of the federal Social Security Act (Subchapter 19 (commencing with Sec-
tion 1396) of Chapter 7 of Title 42 of the United States Code).

CAL. WELF. & INST. § 11450.03 (West 1992 & Supp. 2000).

2000]



CIVIL RIGHTS LAW JOURNAL

III. THE BACKGROUND FACTS TO SAEAZ V. ROE AND THE LOWER
COURT OPINIONS

A. Underlying Facts that Led to Saenz v. Roe

1. Section 11450.03

In 1992, California enacted section 11450.03 of the state Welfare
and Institutions Code in conjunction with a state experimental work
incentive project under the Aid to Families with Dependent Children
(AFDC) program.62 The Section could only be effective upon
approval by the Secretary of Health and Human Services, which the
Secretary gave the section in October 1992.63 Section 11450.03 limited
new residents, for the first year they lived in California, to the AFDC
benefits they would have received in the state of their prior residence.

2. Greene v. Anderson

On December 21, 1992, three California residents who were eligi-
ble for AFDC benefits filed a lawsuit in the Eastern District of Cali-
fornia challenging the constitutionality of the durational residency
requirement in section 11450.03. 6' Each of the three female residents
had moved to California from other states to escape abusive relation-
ships.65 Each claimed that her benefits for the first 12 months of resi-
dency in California would be substantially lower under section
11450.03 than if the statute were not in effect.66

The district court issued a temporary restraining order on the
enforcement of section 11450.03, and after a hearing, preliminarily
enjoined implementation of the statute.67 Relying heavily on Shapiro

686v. Thompson and Zobel v. Williams,69 the court held that the statute
penalized the decision of new residents to migrate into California and
violated those residents' right to be treated equally with existing resi-

62 See Roe v. Anderson, 966 F. Supp. 977, 979 (E.D. Cal. 1997), aff d, 134 F.3d 1400 (9th
Cir. 1998), affd, 526 U.S. 489 (1999).

63 See id.
64 See Green v. Anderson, 811 F. Supp. 516 (E.D. Cal. 1993), affd, 26 F.3d 95 (9th Cir.

1994), vacated, 513 U.S. 557 (1995).
65 See Saenz, 526 U.S. at 495.
66 See id.
67 See id.
68 394 U.S. 618 (1969).
69 457 U.S. 55 (1982).
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dents.7" The Ninth Circuit Court of Appeals affirmed the district
court's decision.71

The Supreme Court granted certiorari,72 however, the Court was
unable to reach a decision on the merits "because the Secretary's
approval of section 11450.03 had been invalidated in a separate pro-
ceeding, and the State had acknowledged that the Act would not be
implemented without further action by the Secretary. 73

3. Personal Responsibility and Work Opportunity Act of 1996

Section 11450.03 remained inoperative until Congress passed the
Personal Responsibility and Work Opportunity Act of 1996
(PRWORA), which authorizes any state that receives a block grant
under Temporary Assistance to Needy Families (TANF) to "apply to a
family the rules (including benefit amounts) of the [TANF] program
* . . of another State if the family has moved to the State from the
other State and has resided in the State for less than 12 months. 74

Following the passage of the PRWORA, California announced that
enforcement of section 11450.03 of the state Welfare and Institutions
Code would begin on April 1, 1997.75

4. The Plaintiffs
The plaintiffs in Saenz v. Roe were Brenda Roe and Anna Doe.76

Brenda Roe and her husband moved to California from Oklahoma in
1997. 7 According to Roe, her husband had to stop working in order
to spend more time with her due to complications in her pregnancy.78

The state social services office informed her that she would be limited
to the Oklahoma monthly grant level of $307 when she became eligi-
ble for AFDC at the six-month point of her pregnancy, as compared
to the California grant level of $565. 71 She claimed that before mov-

70 See Green, 811 F. Supp. at 521.
71 See Green v. Anderson, 26 F.3d 95 (9th Cir. 1994), vacated, 513 U.S. 557 (1995).
72 See Green v. Anderson, 513 U.S. 922 (1994).
73 Saenz, 526 U.S. at 495. The similar proceeding to which the Court referred was Beno v.

Shalala, 30 F.3d 1057 (9th Cir. 1994).
74 42 U.S.C. § 604(c) (1994). Note that the Act superceded the AFDC program with the

new TANF program.
75 See All-County Letter 97-11, Feb. 28, 1997 (discussed in Saenz, 119 S. Ct. at 1522-23).
76 See Anderson, 966 F. Supp. at 980.
77 See id.
78 See id.
79 See id.
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ing to California she did not know anything about AFDC or TANF
and had never received welfare benefits before.80

Anna Doe moved to California from Washington, D.C. while she
was pregnant. 1 She became eligible for AFDC in April 1997 at the
six-month point of her pregnancy and while she was living in a shel-
ter. 2 Her AFDC grant in California was limited to $330 per month,
the Washington, D.C. level, as opposed to the California level of $456
per month for a single parent.8 3

B. Saenz v. Roe at the District Court

On April 1, 1997, Brenda Roe and Anna Doe filed a lawsuit in
the Eastern District of California challenging the constitutionality of
the durational residency requirement of section 11450.03 and of the
PRWORA's approval of such requirements.' The court issued a tem-
porary restraining order on implementation of the state statute and
certified the case as a class action.

On June 4, 1997, the district court granted a preliminary injunc-
tion of the implementation of the statute to the plaintiffs despite Cali-
fornia's assertion that section 11450.03 was a legitimate exercise of
state budgetary authority. 5 The state argued before the district court
that the statute was not unconstitutional under Shapiro because new
residents would receive the same level of benefits as they would have
received in their prior state of residence. 6 However, the district court
agreed with the plaintiffs that the true issue was that section 11450.03
created a disparity between the welfare benefits of new and old Cali-
fornia residents in violation of the Equal Protection Clause.87 The
court noted that the Supreme Court "has determined that the appro-
priate comparison is among recent residents to California and other
residents of California and not to residents of other states."88

80 See id.
81 See id.
82 See Anderson, 966 F. Supp. at 980.
83 See id.
84 See id. Note that Eloise Anderson held the position of Director of the California

Department of Social Services at the time of the District Court and Appellate decisions and that
Rita L. Saenz held the position at the time of the Supreme Court decision.

85 See Anderson, 966 F. Supp. at 983.
86 See id.
87 See id. at 981-85.
88 Id. at 984.
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The district court reasoned the analysis in Greene v. Anderson
was not affected by PRWORA because the federal statute permitted,
but did not require, states to impose durational requirements. 9 The
court enjoined the implementation of the statute holding that it
impermissibly impaired the fundamental constitutional right of inter-
state migration and, alternatively, that it irrationally discriminated
against new residents based on length of California residency in viola-
tion of the Equal Protection Clause.9 °

C. Saenz v. Roe at the Ninth Circuit Court of Appeals

California appealed the case to the Ninth Circuit Court of
Appeals.91 California challenged the district court's reliance on its
decision in Green since that case was vacated by the Supreme Court.92

Furthermore, California argued that Green's analysis was outdated in
light of the enactment of the PRWORA.93 However, the appellate
court held that its affirmance in Green was still persuasive authority
and that the enactment of the PRWORA should not affect the consti-
tutional analysis of section 11450.03 since the "Congress may not
authorize the States to violate the Equal Protection Clause." 94

The Ninth Circuit affirmed the district court's preliminary injunc-
tion, but did not decide the merits of the case. Balancing the
probability of the plaintiffs' success based on the persuasive authority
of Green with the possibility of irreparable harm, the appellate court
held that the district court had not abused its discretion in granting the
preliminary injunction.95

In 1998, the Supreme Court granted certiorari.96

89 See id. at 978-79.
90 See Anderson, 966 F. Supp. at 983-85.
91 See Roe v. Anderson, 134 F.3d 1400 (9th Cir. 1998).
92 See id. at 1404.
93 See id.
94 Id. (quoting Shapiro, 394 U.S. at 641).
95 Anderson, 134 F.3d at 1405.
96 See Anderson v. Roe, 524 U.S. 982 (1998).
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IV. SAEvz v. RoE: THE SUPREME COURT RESURRECTS THE
PRIVILEGES OR IMMUNITIES CLAUSE OF THE
FOURTEENTH AMENDMENT

On May 17, 1999, the Supreme Court decided Saenz v. Roe.7
Using a strict standard of review, the majority held that the durational
residency requirement of section 11450.03 violated the Fourteenth
Amendment's Privileges or Immunities Clause and that "the State's
legitimate interest in saving money provides no justification for its
decision to discriminate among equally eligible citizens." 98

A. Justice Stevens Majority Opinion: Section 11450.03 Violates
Section I of the Fourteenth Amendment
Writing for the majority, Justice Stevens held in Saenz that Cali-

fornia's statute, section 11450.03, violated the Privileges or Immunities
Clause of the Fourteenth Amendment by denying new residents equal
footing with other residents of the state. 99 Justice Stevens tied the
Privileges or Immunities Clause to the right to travel by asserting that
the Privileges or Immunities Clause protects those who travel to
another state and elect to become permanent residents by granting
them a right to be treated like other citizens of that state.100 Justice
Stevens further stated that California's "legitimate interest in saving
money provides no justification for its decision to discriminate among
equally eligible citizens."10 1  Finally, Justice Stevens held that
PRWORA's approval of durational residency requirements does not
save section 11450.03 and that Congress may not authorize the states
to violate the Fourteenth Amendment.

In his opinion Justice Stevens first emphasized the importance of
the right to travel in our jurisprudence despite the absence of the term
"travel" in the Constitution.102 With that, he reviewed the Shapiro
decision that held "it was 'constitutionally impermissible' for a State
to enact durational residency requirements for the purpose of inhib-
iting the migration by needy persons into the State. ' 10 3 He also

97 526 U.S. 489.
98 Id. at 507.
99 See id. at 497-511. Justice Stevens was joined by Justices O'Connor, Scalia, Kennedy,

Souter, Ginsburg and Breyer.
100 See id. at 501-02.
101 Id. at 507.
102 See id at 498.
103 Saenz, 526 U.S. at 499 (quoting Shapiro, 394 U.S. at 629).
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emphasized that a classification that penalizes the right to travel vio-
lates the Equal Protection Clause unless it is shown to promote a com-
pelling governmental interest. In other words, strict scrutiny is the
proper standard of review.104

The majority opinion then went on to define the right to travel.
Justice Stevens asserted that the right contains three components: (1)
the right to enter and leave another state; (2) the right to be treated as
a welcome visitor when temporarily present in another state; and (3)
the right to be treated like other citizens of that state for those travel-
ers who elect to become permanent residents."°5

Since the majority agreed with California that section 11450.03
did not impair the plaintiff's entry into the state, the Court did not
bother to identify the source of the first component of the right to
travel. The Court did state that Article IV, section 2 of the Constitu-
tion'06 is the source of the second component, the right to be treated
as a friendly visitor while temporarily in another state. However, Jus-
tice Stevens clarified that the Court has never identified an acceptable
reason to apply the protection of Article IV, section 2 to the third
component of the right to travel, the right to travel to another state
and decide to make it one's new residence-the right to migration. 7

Justice Stevens' opinion centered on this third component of the
right to travel since it fit the issue at the heart of Saenz v. Roe.
According to the majority, this "right is protected not only by the new
arrival's status as a state citizen, but also by her status as a citizen of
the United States."10' 8 Another source of protection for this right,
according to the majority, is the Fourteenth Amendment's opening
lines:109

All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of the United States;110

104 See Saenz, 526 U.S. at 499-500; see also Shapiro, 394 U.S. 618, 634.
105 See Saenz, 526 U.S. at 499-504.
106 "The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens

in the several States." U.S. CONST. art. IV, § 2.
107 See Saenz, 526 U.S. at 500-01 n.13.
108 Id. at 502.
109 See id. at 503.
110 U.S. CONST., amend. XIV, § 1.
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Justice Stevens then rejected California's argument that the
Court should apply a rational basis standard of review. Justice Ste-
vens asserted that "[n]either mere rationality nor some intermediate
standard of review should be used to judge the constitutionality of a
state rule that discriminates against some of its citizens because they
have been domiciled in the state for less than a year. '

Justice Stevens also rejected California's argument that the right
to travel is only affected incidentally by the statute because the case
involves discrimination against citizens who have already completed
their travel. 112 According to Justice Stevens, "since the right to travel
embraces the citizen's right to be treated equally in her new State of
residence, the discriminatory classification is itself a penalty."' 13

Next Justice Stevens reasoned that the state's interest in saving
money did not provide a justification for the discriminatory classifica-
tion of the state's new citizens.'14 Justice Stevens reasoned that there
was no legitimate relationship between the discrimination and the fis-
cal savings."'

Neither the duration of respondents' California residence, nor the
identity of their prior States of residence, has any relevance to their
need for benefits. Nor do those factors bear any relationship to the
State's interest in making an equitable allocation of the funds to be
distributed among its needy citizens.' 16

Finally, Justice Stevens ruled that PRWORA's approval of dura-
tional residency requirements does not resuscitate the constitutional-
ity of section 11450.03 and that Congress may not authorize the states
to violate the Fourteenth Amendment." 7  The majority opinion
stressed that "Congress has no affirmative power to authorize the
States to violate the Fourteenth Amendment and is implicitly prohib-
ited from passing legislation that purports to validate any such
violation.""'

111 Saenz, 526 U.S. 504.
112 See id. at 504-05.
113 Id. at 505.
114 See id. at 506. California asserted that the statute would save approximately $10.9 mil-

lion a year.
115 See id. at 507.
116 Id.
117 Saenz, 526 U.S. at 507-08.
118 Id. at 508.
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The majority finished it's opinion by stating that all citizens of the
United States have the right to choose the state they wish to reside in,
however, the states are not allowed to pick and choose who their citi-
zens will be. 19

B. Chief Justice Rehnquist's Dissent: The Majority Uses the
Privileges or Immunities Clause to Strike Down a
Reasonable Measure.

"The Court today breathes new life into the previously dormant
Privileges or Immunities Clause of the Fourteenth Amendment ...
[and] ... uses this Clause to strike down what I believe is a reasonable
measure falling under the head of a 'good-faith residency require-
ment."' 120 This quote from Chief Justice Rehnquist's dissent sums up
his argument against the majority's opinion. Chief Justice Rehnquist
asserted that neither the Privileges or Immunities Clause nor any
other Constitutional theory should have struck down a state's legiti-
mate attempt to limit state privileges to bona fide residents.121 Chief
Justice Rehnquist also disagreed with the majority's fusion of the right
to become a citizen of another state with the right to travel. 2

Chief Justice Rehnquist did note that most of the majority's opin-
ion was "unremarkable and sound" in that he agreed with the major-
ity's discussion of the right to travel except to the extent that the
majority attempted to apply that right to the instant case. 23 Justice
Rehnquist agreed with the majority's analysis of what it called the first
two "components" of the right to travel, and he also agreed that
neither of these traditional conceptions of the right of travel fit
Saenz. 124 However, Chief Justice Rehnquist could not comprehend
the majority's ruling that "the right to become a citizen of another
State is a necessary 'component' of the right to travel, or why the
Court tries to marry these separate and distinct rights.' ' 25 Chief Jus-
tice Rehnquist asserted that once a person has traveled to another
state and has decided to make the new state her home, then that per-

119 See id. at 510-11.
120 Id. at 511.
121 See id. at 511-21.
122 See Saenz, 526 U.S. at 511-15.
123 Id. at 511.
124 Id.
125 Id.
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son is no longer "traveling." '126 He further pointed to the majority's
own logic that the Privileges or Immunities Clause only takes effect
once a person has stopped traveling and has decided to take up resi-
dence in the new state. 2 7 According to Chief Justice Rehnquist, since
the two rights are so distinct one cannot be a component of the
other.12 He added that perhaps one could argue "restrictions on an
individual's right to become a citizen indirectly affect his calculus in
deciding whether to exercise his right to travel in the first place, but
such an attenuated and uncertain relationship is no ground for folding
one right into the other.' '1 29

Chief Justice Rehnquist then noted that the Court had confused
the right to travel with the right to become a citizen for the last 30
years, beginning with Shapiro v. Thompson.130 Rehnquist argued that
durational residency requirement cases like Shapiro and Dunn v.
Blumstein13' had little to do with travel and resulted in the Court's
application of the Equal Protection Clause to such cases. 32 However,
according to Chief Justice Rehnquist, Zobel v. Williams1 33 put the
Court back on the right track because the Court realized that "laws
dividing new and old residents had little to do with the right to travel
and merely triggered an inquiry into whether the resulting classifica-
tion rationally furthered a legitimate government purpose.' 1 34 Finally,
Chief Justice Rehnquist argued that with Saenz the Court used an
entirely new analysis whereby "a State, outside certain ill-defined cir-
cumstances, cannot classify its citizens by the length of their residence
in the State without offending the Privileges or Immunities Clause
.... 135 And, he added, "the Court does little to explain how the right
to travel is involved at all.', 136

Chief Justice Rehnquist's primary reason for dissenting from the
majority decision was his belief that in resurrecting the Privileges or
Immunities Clause in this case, the Court ignored a state's legitimate

126 Id.
127 See id.
128 See Saenz, 526 U.S. at 513.
129 Id. at 513-14.
130 See id. at 514.
131 405 U.S. 330 (1972).
132 See Saenz, 526 U.S. at 513.
133 457 U.S. 55 (1982).
134 Saenz, 526 U.S. at 515.
135 Id.
136 Id. at 515-16.
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need to ascertain that only bona fide residents receive the privileges
given to current residents of the state. 137 He argued that the Court has
repeatedly sanctioned a state's use of durational residency require-
ments on new citizens before they can exercise the right to educa-
tional benefits, the right to terminate a marriage, or the right to vote
in primary elections, rights that all other citizens of the state enjoy.138

He added that "[t]here is no link between the need for an education
or for a divorce and the length of residence, and yet States may use
length of residence as an objective yardstick to channel their benefits
to those whose intent to stay is legitimate.' '1 39

Finally, Chief Justice Rehnquist noted that Congressional
approval of durational residence requirements like the one at issue
further demonstrated the reasonableness of statutes like section
11450.03.140

C. Justice Thomas' Dissent: The Majority Attributes a Meaning to
the Privileges or Immunities Clause That Likely Was
Unintended when the Fourteenth Amendment Was
Enacted and Ratified.

Justice Thomas joined Chief Justice Rehnquist's dissent, however,
he also wrote a separate dissent in Saenz.a Justice Thomas argued in
his dissent that "the majority attributes a meaning to the Privileges or
Immunities Clause that likely was unintended when the Fourteenth
Amendment was enacted and ratified."' 42 Justice Thomas asserted
that the majority should have looked to history to determine the origi-
nal meaning of the clause. 43

According to Thomas, upon review of the history behind the
clause, the Court should have come to the conclusion that "at the time
the Fourteenth Amendment was adopted, people understood that
'privileges or immunities of citizens' were fundamental rights, rather
than every public benefit established by positive law."'144 Justice
Thomas concluded that the majority's holding in Saenz was contrary

137 See id. at 515-518.
138 See id.
139 Id. at 519.
140 See Saenz, 526 U.S. at 521.
141 Chief Justice Rehnquist joined Justice Thomas' dissent.
142 Saenz, 526 U.S. at 521.
143 See id. at 522-23.
144 Id. at 527.
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to this original meaning of the Privileges or Immunities Clause, and he
added that the Court "should also consider whether the clause should
displace, rather than augment, portions of our equal protection and
substantive due process jurisprudence." '145

V. ANALYSIS: ALTHOUGH THE COURT WAS CORRECT IN USING

THE PRIVILEGES OR IMMUNITIES CLAUSE TO DECIDE THERE
WAS AN UNJUSTIFIABLE CLASSIFICATION IN SAENZ, THE

COURT FAILED TO CLEARLY DEFINE THE SCOPE OF THE
CLAUSE FOR FUTURE APPLICATION

A. Since the Shapiro Decision, the Court's Right-to-Travel Analysis
of Durational Residency Requirements Has Been
Inconsistent.

Because the right to travel is not specifically mentioned in the
text of the Constitution, the Supreme Court has struggled to pinpoint
the source of the right and the provision that should protect it. The
Court chose to use the Equal Protection Clause to protect the right to
travel in Shapiro and its progeny. However, as noted by one com-
mentator, the Court has not been consistent with its application of
Equal Protection analysis.146 In Shapiro, the Court utilized the Equal
Protection analysis because the statute applied a penalty on the funda-
mental right of interstate travel. 147 However, in Dunn v. Blumstein,
the durational residency requirement for the right to vote was held
unconstitutional on Equal Protection grounds because the fundamen-
tal right to vote was at issue along with the fundamental right to
travel. 48 The Court's reasoning in Dunn is redundant. Why did the
Court need to find a penalty on a second fundamental right-voting,
before finding a penalty on the right to travel? If the statute was
unconstitutional as a penalty on the right to vote then the right to
travel penalty analysis was superfluous.14 9

Furthermore, if the Court's analysis in Dunn means that the
underlying right subjected to a waiting period plays a factor in the
constitutional analysis of a durational residency requirement, then the
Court has also inconsistently ruled on the weight of various underly-

145 Id. at 528,
146 See Farrell, supra note 36, at 600-02.
147 See Shapiro, 394 U.S. at 627-33
148 See Dunn, 405 U.S. at 336-60.
149 See Farrell, supra note 36, at 600-01.
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ing rights. 5° For example, the Court has invalidated statutes that
imposed waiting periods for welfare benefits and medical care.' 51 The
Court applied Equal Protection analysis in both cases; however, the
Court did not consider welfare benefits and medical care fundamental
rights. 5 2 Therefore, welfare benefits and medical care do not carry
any more constitutional protection than the rights to divorce or tuition
assistance. 53 Yet the Court has upheld durational residency require-
ments for divorce and tuition assistance. 54

One may argue that welfare benefits and medical care, unlike
divorce or tuition assistance, are basic necessities of life and should
not be withheld from newcomers. However, the Court has been
inconsistent when dealing with non-necessities as well.155 In Zobel,
the Court struck down the statute applying a durational residency
requirement to the distribution of state oil wealth to its citizens; yet
that benefit could hardly be considered a necessity. 156 In fact, it was a
benefit that none of the newcomers would have received in their prior
states of residence.

At last, in Saenz the Court has made an attempt to clear up the
confusion surrounding the right to travel and its relationship with
durational residency requirements.

B. The Court Correctly Applied the Privileges or Immunities Clause
in Saenz Although It Incorrectly Labeled the Case a
Right-to- Travel Issue.
Now with the Saenz decision, the Court has "come full circle", as

noted by Chief Justice Rehnquist in his dissent, by returning "to its
original understanding of the right to travel. 157

The majority and Rehnquist agreed in Saenz that the right to
enter another state and not be treated as an alien is a right to travel
protected by Article IV, section 2 (the Privileges and Immunities
Clause). 58 However, once a person travels to another state and

150 See id. at 601-02.
151 See Shapiro, 394 U.S. 618 (invalidating waiting period for welfare benefits); see also

Memorial Hosp., 415 U.S. 250 (invalidating waiting period for medical care).
152 See supra notes 49 and 59 and accompanying text.
153 See Farrell, supra note 36, at 601.
154 See supra note 50 and accompanying text.
155 See Farrell, supra note 36, at 602.
156 See Zobel, 457 U.S. 55; see also Farrell, supra note 36, at 602.
157 Saenz, 526 U.S. at 516.
158 See id. at 501-02, 512-13.
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decides to become a citizen of that state, then that person has stopped
traveling. Justice Rehnquist argued this point in his dissent. 59 His
argument makes sense. Both plaintiffs in Saenz had completed their
travel into the state-so how was their right to travel impinged? Was
the right to travel really at issue in this case?

The majority had 30 years of case law supporting its assertion that
the right to travel was impinged in Saenz. But it appears that the
majority struggles through its analysis of the right to travel and what it
calls a component of the right-the right to become a citizen. Perhaps
it struggled because the right to travel analysis was faulty. Travel was
not an issue in Shapiro and it wasn't an issue in Saenz either. This
leaves the question of whether there is a right to migrate between
states and whether that right is constitutionally protected.

For 30 years the Court has applied equal protection analysis to
many durational residency requirements. 160 These cases did not
involve the right to travel since in every case, the individual had
already completed her travel. So the Court could not apply Article IV
to these cases. On the other hand, equal protection analysis seemed
obvious for those durational residency requirements that resulted in
citizens being denied underlying fundamental rights. An example
would be the right to vote that was denied to new residents in Dunn v.
Blumstein.161

So, if Article IV applies to true right-to-travel cases and equal
protection applies to durational requirement cases where a fundamen-
tal right is denied, then what about cases like Saenz? In Saenz, the
plaintiffs had completed their travel, and no fundamental right was at
issue, because the Court does not consider welfare benefits to be fun-
damental rights. 162 The Court in Saenz, for all its lip service to the
right to travel, applied the correct constitutional analysis for review of
the statute-the Privileges or Immunities Clause of the Fourteenth
Amendment.

The Court applied the correct analysis in Saenz because the true
issue in Saenz was whether the right to migration, that is the right to
travel to another state and become a citizen, was impinged by Califor-
nia's statute. The right to migrate between the states is a privilege

159 See id. at 513-15.
160 See supra Part II.B.2.
161 See supra notes 43-46 and accompanying text.
162 See supra note 58.
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granted by our national citizenship. Even the Slaughter-House Court
acknowledged this privilege in its listing of privileges covered by the
Clause: "a citizen of the United States can, of his own volition,
become a citizen of any State of the Union by a bona fide residence
therein, with the same rights as other citizens of that State."'63 The
Court explained that this right originated in the Citizenship Clause of
the Fourteenth Amendment.164 The Saenz Court noted this acknowl-
edgment by the Slaughter-House opinion, however, the Court failed to
explain why it had waited so long to apply the Privileges or Immuni-
ties Clause to the right to migrate.165 For this reason, it can still be
said that Saenz v. Roe resurrected the Privileges or Immunities Clause
even though the privilege acknowledged in the case was one of the
few privileges recognized by the Slaughter-House Court.

C. The Court Did Not Clearly Define the Newly Resurrected
Privileges or Immunities Clause for Proper Use in Future
Cases.

Although the Court was correct in the decision it reached in
Saenz, the Court should have clearly defined the Privileges or Immu-
nities Clause in its opinion. The Court resurrected a clause that had
been eviscerated more than 100 years ago by the Slaughter-House
Cases, however, the Saenz decision itself does little to clarify what
exactly the privileges or immunities covered by the clause are. Nor
does the case explain how the clause should relate to equal protection
analysis.

The Court should have at least explained in its decision how
future durational residency requirement cases should be analyzed. As
this note mentioned earlier, durational waiting periods have been
attached to various types of underlying rights: fundamental, basic
necessities, and non-necessities.166 Should the protection of the Privi-
leges or Immunities Clause be applied to all durational residency
requirements regardless what the underlying right is? The Court
leaves this question unresolved.

163 Slaughter-House, 83 U.S. at 80.
164 "All persons, born or naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States and of the State wherein they reside." U.S CONST.
amend. XIV, § 1. The Slaughter-House Court reasoned that the Privileges or Immunities Clause
only covered those privileges already created by the laws of the United States.

165 See Saenz, 526 U.S. 503-04.
166 See supra notes 55-56 and accompanying text.
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One possible analytical framework to follow in the consideration
of durational residency requirements would be to apply the Privileges
or Immunities Clause to all durational residency requirements except
those in which an underlying fundamental right is at issue. For waiting
periods on fundamental rights, the Equal Protection Clause should be
applied because whether the right to migration is penalized is a super-
fluous issue-the fact that a fundamental right is denied to newcomers
should trigger strict scrutiny all on its own. An example of such a case
would be the waiting period applied to the right to vote in Dunn.167

All other situations could involve underlying rights that are
deemed basic necessities and those that are neither necessities nor
fundamental rights. For these cases the Court should apply the Privi-
leges of Immunities Clause as it did in Saenz, in which the underlying
right was the basic necessity of welfare benefits. In such cases the true
issue is whether the privilege of interstate migration has been
abridged by the durational residency requirement. If the right to
migrate has in fact been abridged, the Court should apply strict scru-
tiny to the state's reasons for the statute as it did in Saenz. If, on the
other hand, it is obvious that the statute has not affected migration,
the Court should review the statute under a rational basis test. An
example of such a case would be the Alaskan oil wealth distributions
in Zobel.'68 Clearly, the statute in Zobel did not affect the newcom-
ers' decision to migrate into the state since the newcomers could not
have received the payments from their former state of residence.

Of course, the Court could be waiting for future litigation to arise
before it announces how these other types of durational residency
requirements will be handled. For now however, the states are still
left with the question of just how far they can go with durational resi-
dency requirements. As for the Privileges or Immunities Clause itself,
it remains to be seen just what effect its resurrection will have on our
jurisprudence. Presently, the case leaves lawyers with a new argument
to use before the Supreme Court.169

167 See supra notes 44-46 and accompanying text.
168 See supra notes 50-51 and accompanying text.
169 See David G. Savage, Full Benefits, No Waiting: New Life for the Old Privileges and

Immunities Clause in Welfare Entitlement, A.B.A. J. (July, 1999).
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VI. CONCLUSION

Saenz v. Roe will be known as a landmark decision, because it
rejected the analysis of Shapiro in its analysis of durational residency
requirements and resurrected the Privileges or Immunities Clause.
However, the case leaves room for future decisions that will clarify the
limits of the Privileges or Immunities Clause of the Fourteenth
Amendment. For now, the case adds to the arsenal a lawyer has in the
courtroom-a new argument to make along with equal protection and
due process arguments.


