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AUTOMOBILES AS WEAPONS:
NEW YORK CITY'S MISAPPLICATION OF CIVIL FORFEITURE

Will Consovoy*

"Experience should teach us to be most on our guard to protect liberty
when the government's purposes are beneficial. The greatest dangers to
liberty lurk in insidious encroachment by men of zeal, well meaning but
without understanding. "1

I. INTRODUCTION

Civil forfeiture dates back to the earliest days of English Com-
mon Law when actions were taken against "guilty" property, rather
than against the owner of that property.' While many of the English
Crown's motives behind civil in rem forfeiture have been abandoned
by the United States, the practice continues and is utilized with ever
increasing frequency. The Supreme Court has addressed this issue on
a number of occasions with varying constitutional impact and conse-
quence.3 The issues surrounding civil forfeiture have been extensively
litigated throughout our nation's history, but there is still much uncer-
tainty about the extent and scope of civil forfeiture statutes. Civil for-
feiture statutes are powerful weapons and create substantial danger of
abuse and misapplication by the government.

New York City's application of the Property Clerk Forfeiture
Law4 to vehicles operated by individuals arrested for driving while
intoxicated (DWI) is the clearest example of rampant misuse of civil

* J.D., George Mason University School of Law, 2001; B.A., Monmouth University.
1 Olmstead v. United States, 277 U.S. 438, 479 (1928) (Brandeis, J., dissenting).
2 The Palmyra, 25 U.S. (12 Wheat.) 1, 12-14 (1827).
3 See, e.g., Bajakajian v. United States, 524 U.S. 321 (1998); Bennis v. Michigan, 516 U.S.

442 (1996); United States v. James Daniel Good Real Property, 510 U.S. 43 (1993); Austin v.
United States, 509 U.S. 602 (1993); Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663
(1974); United States v. Boyd, 116 U.S. 616 (1886).

4 N.Y.C. ADMIN. CODE § 14-140 (McKinney 1999).
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forfeiture statutes.5 The New York City statute considers an automo-
bile as a "weapon" of the crime if driven under the influence of alco-
hol and it therefore falls within the purview of New York City
Administrative Code § 14-140.6 In Grinberg v. Safir, the Supreme
Court of New York, New York County7 upheld the use of section 14-
140 as constitutional.8 However, New York's policy of confiscating
automobiles as weapons in DWI cases hit a major roadblock in Monte-
calvo v. Columbia County, in which the Supreme Court of New York,
Columbia County held that in New York an automobile is not consid-
ered a weapon when driven in connection with a DWI charge.9

This comment examines the misuse of the New York City Prop-
erty Clerk Forfeiture Law, section 14-140, in its application to DWI
charges. Section I examines the history of civil forfeiture law includ-
ing its English roots and its initial applications within the United
States. Section I also examines key Supreme Court decisions in rela-
tion to civil forfeiture statutes and their current applications. Section
II discusses the Grinberg and Montecalvo decisions. Section III offers
analysis of the split between the Grinberg and Montecalvo courts and
discusses local reaction to the law and the court's decisions through an
analysis of public opinion, special interest group reaction and media
coverage. Section IV concludes that the misuse of civil forfeiture
presents many constitutional problems including Fourth, Fifth, Eighth
and Fourteenth Amendment implications. Section IV also concludes
that civil forfeiture creates perverse incentives for law enforcement
and is therefore detrimental to the public's welfare.

5 See N.Y. VEH. & TRAF. §§ 1192-1198 (McKinney 1996).
6 New York Administrative Code § 14-140(b) states that any property "suspected of being

used as a means of committing crime or employed in aid or furtherance of a crime" will be taken
into custody of the Police Department property clerk. Any person who has used this property
will not be considered a lawful claimant. N.Y.C. ADMIN. CODE § 14-140(e)(1).

7 The Supreme Court of New York is the lowest of all New York State courts.
8 694 N.Y.S.2d 316 (N.Y. Sup. Ct. 1999), affd 698 N.Y.2d 218 (N.Y. App. Div. 1999) (see

infra Part II for the facts and procedure of the Grinberg case).
9 695 N.Y.S.2d 235 (N.Y. Sup. Ct. 1999) (see infra notes and accompanying text for the facts

of the Montecalvo case).
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II. BACKGROUND: FROM ENGLISH ROOTS TO THE MODERN

COURTS

A. Government Codification of Civil Forfeiture: A Historical
Perspective

1. English Roots

The basic tenets of what is now considered modern civil forfeiture
law originated in medieval England. Civil forfeiture began with bibli-
cal significance, but later became merely another tool utilized by the
Crown to increase revenue. t Three types of forfeiture were common
to medieval England: the deodand, statutory forfeiture and forfeiture
following conviction for a felony or treason." First, the deodand, 12

rooted in Mosaic Law,'3 typically referred to an animal or inanimate
object that caused the death of a human being. It was from these
origins that the concept of "guilty" property originated. The use of
deodands by the Crown led to abuses and a set of laws that offend our
present sense of fairness and justice. 4 To our forefathers' credit, the
United States never codified the deodand because it was no more than
a tool used by the government to increase its wealth.' 5

Second, statutory forfeiture developed in medieval England as a
remedy for admiralty law violations. 6 Statutory civil forfeiture, dis-
cussed below, survived the Constitutional Convention and became
highly utilized by the United States Government. 7 Third, following a
conviction of a felon, the English Crown confiscated the felon's per-
sonal and real property.18 While this extreme form of criminal forfei-

10 See Scott A. Hauert, An Examination of the Nature, Scope, and Extent of Statutory Civil
Forfeiture, 20 DAYTON L. REV. 159, 162 (1994).

11 See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 680-83 (1974).
12 A deodand is a "devoted thing" and is therefore subject to forfeiture to the Crown. See

Hauert, supra note 10, at 201 n.36.
13 The key Biblical phrase related to civil forfeiture and deodands is found in Exodus 21:28.

"If an ox gore a man or woman that they die; then the ox shall be surely stoned, and his flesh
shall not be eaten." This concept is referred to as noxal surrender. See Calero-Toledo, 416 U.S.
at 681 n.17.

14 See generally Calero-Toledo, 416 U.S. 663.
15 See Parker-Harris Co. v. Tate, 188 S.W. 54, 55 (Tenn. 1916) ("To the credit of American

Jurisprudence, from the outset the deodand was deemed to be so repugnant to our ideas of
justice as not to be included as a part of the common law of this country.").

16 See Hauert, supra note 10, at 162.
17 See United States v. One 1976 Mercedes Benz 290S, 618 F.2d 453 (7th Cir. 1980).
18 This type of civil forfeiture has also been rejected within the United States. See id.
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ture did not survive, the notion of forfeiture as punishment for the
criminal activity is still quite prevalent.1 9

2. The United States' Use of Statutory Civil Forfeiture From 1789 to
1970

Since the First Congress, civil forfeiture has been a mechanism
used by the federal government to seize property.2 ° The United States
initially used civil forfeiture in admiralty cases to confiscate ships and
cargo that supplied the British fleet.21 It was also used to counteract
piracy and slave trading.2 2

In the mid-1800's, Congress also used civil forfeiture as a means
to enforce taxation on liquor and tobacco.23 The government not only
seized the contraband, but also the instrumentalities of the crime. 4

This post-Civil War attitude led to the development of the modern
body of civil forfeiture law.25 The government, in the spirit of the now
defunct deodand, once again began recognizing property, rather than
individuals, as being "guilty. '26 This new attitude pervaded subse-
quent legislation passed during this period.27

3. Statutory Civil Forfeiture from 1970 - Present: The War on Drugs

In an effort to deal with the escalation of drug-related crime, the
1970's brought renewed usage of statutory civil forfeiture. 28 The ever-
increasing drug problem was the motivating force behind the Con-

19 See, e.g., Libretti v. United States, 516 U.S. 29, 36 (1995).
20 See Act of July 31, 1789, ch. 5, §§ 12, 36, 1 Stat. 29, 39, 47 (repealed 1790).
21 See William Carpenter, Reforming the Civil Drug Forfeiture Statutes: Analysis and Rec-

ommendations, 67 TEMP. L. REV. 1087, 1105 (1994).
22 The Continental Congress passed the resolution allowing civil forfeiture against ships

aiding the British in 1775. See id. at 1105.
23 See id. Act of July 20, 1868, ch. 186, §§ 44, 91, 15 Stat. 125, 143, 163.
24 See Carpenter, supra note 21, at 1105.
25 See Hauert, supra note 10, at 169. See also Miller v. United States, 78 U.S. (11 Wall.)

268, 312 (1870).
26 See Hauert, supra note 10, at 169.
27 See id. (noting that Congress passed the Customs Administrative Act of 1890 permitting

forfeiture for failing to declare property upon entry into the country, fraudulently importing
legitimate items, or smuggling illegal merchandise). The Food & Drugs Act of 1906, the
National Prohibition Act of 1919, and the Tariff Act of 1930 followed the Customs Administra-
tive Act. These statutes provided the basis for the majority of civil forfeiture in the first half of
the 1900's. See id.

28 See David A. Cohen, Exactly How Much Process is Due? The Federal Courts Grapple
with the Shifting Burdens of Proof in Civil In Rem Forfeiture Under 21 U.S.C. § 881(a), 86 Ky.
L.J. 711, 715 (1997/1998).
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trolled Substances Act,29 which provided for the civil forfeiture of all
property concerning drug-related offenses, making conviction irrele-
vant.3° Civil forfeiture remains a viable remedial option regardless of
whether a conviction was ever obtained.31 These statutes allow the
government to take possession and proceed with the forfeiture of
homes, real property, cars, boats, money, and any other item deemed
to be associated with drug related offenses.

The government's ability to confiscate these items is legitimized
through two specific legal principles. The seized items are either pro-
ceeds of the crime or instrumentalities by which the crime was com-
mitted.33 While the Controlled Substances Act has been the most
prominent statute of the modern era, there remain many other civil
forfeiture laws on both the federal and state levels.34 This varied
group of statutes allows for the forfeiture of, but is not limited to,
property associated with customs violations, smuggling, illegal gam-
bling, counterfeiting, sale of stolen automobiles, sale of contraband
cigarettes, illegal wiretapping, liquor law violations, smuggling of ille-
gal aliens, money laundering, and child pornography.35

29 21 U.S.C. § 881 (1999).
30 See Cohen, supra note 28, at 715.
31 See id.
32 See id.

33 See Carpenter, supra note 21, at 1117 ("Section 881(a) defines what property the govern-
ment may confiscate. In brief, it may confiscate illegal drugs, actual or intended instrumentali-
ties of drug dealing, and 'all proceeds traceable' to felony drug violations.").

34 See id. at 1108 (noting that the United States Code maintains over one hundred civil
forfeiture statutes). Likewise, each state has its own statute modeled primarily after those on the
federal level. Id.

The Civil Asset Forfeiture Reform Act of 2000, signed by President Clinton on April 25,
2000, provides a more just and uniform procedure for the Federal civil forfeitures. Proce-
dures include:

(1) a shift of the burden of proof from the individual to the government by prepon-
derance of the evidence;

(2) requiring notice be given within 60 days of seizure, or the property shall be
returned;

(3) allowing judges the option of appointing counsel for indigent individuals seeking
to challenge a forfeiture proceeding;

(4) ability to petition the court to determine if the forfeiture was constitutionally
excessive;

(5) creating an innocent owner's defense; and
(6) exceptions in the case of hardship.

See Civil Asset Forfeiture Reform Act of 2000, Pub. L. No. 106-185, 114 Stat. 202 (codified at 18
U.S.C. § 983).

35 See Hauert, supra note 10, at 174.
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B. Supreme Court Jurisprudence and the Rise of Instrumentality
Law

1. Early Supreme Court Decisions

The Supreme Court has addressed the issue of civil forfeiture on
a number of occasions with varying impact and consequence.36 As
early as 1796, the Supreme Court examined the issue of criminal cul-
pability in relation to civil forfeiture.37 The Court, in United States v.
La Vengeance, held that a criminal conviction is irrelevant to the gov-
ernment's ability to proceed with civil forfeiture.38 The Court main-
tained that civil forfeiture attaches liability to property or objects and
not to an individual, which is the case in the criminal setting.39 The
Supreme Court, more than thirty years later, espoused this legal fic-
tion4 ° again in The Palmyra.41

The Court addressed two very important and fundamental issues
concerning civil forfeiture within this time frame. In Peisch v. Ware,42
the Supreme Court first passed judgment on the "innocent owner's"
defense.43 Chief Justice Marshall stated that property should only be
subject to forfeiture when it is used with the owner's "consent or con-
nivance, or with that of some person employed or trusted by him."44

However, a few years later the Supreme Court ate away at the "inno-
cent owner's" defense, holding that good-faith purchasers of forfeita-

36 See supra note 3.
37 See United States v. La Vengeance, 3 U.S. (3 DalI.) 297 (1796).
38 See id. at 297.
39 See id.
40 Many believe in rem forfeiture to be a "legal fiction" because the law actually holds an

inanimate object culpable, as opposed to the owner or possessor of that object. This is a unique
circumstance within our jurisprudence.

41 See The Palymra, 25 U.S. (12 Wheat.) 1 (1827). Justice Story stated that "[m]any cases
exist, where the forfeiture for the acts done attaches solely in rem, and there is no accompanying
penalty in personam. Many cases exist, where there is both forfeiture in rem and a personal
penalty. But in neither class of cases has it ever been decided that the prosecutions were depen-
dent upon each other." Id. at 14-15. Surprisingly, the Supreme Court has never reached the
unmistakable conclusion that the in rem forfeiture is a personal penalty unto itself.

42 8 U.S. (4 Cranch) 347 (1808).

43 Id. The innocent owner's defense addresses the problem of civil forfeiture in the context
of stolen property.

44 Id. at 364. Although Marshall's statements were dicta in Peisch v. Ware, his theory that
civil forfeiture does constitute punishment, and should therefore only be used against a party
maintaining some degree of fault, rings true today and remains a major problem within modern
statutes.
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ble property were not protected from the civil forfeiture laws.45 Thirty
years later, the Court again rejected the "innocent owner's" defense
claim in United States v. Brig Malek Adhel, in which a ship was
charged with piracy."6 Although the owner of the ship had no knowl-
edge or involvement in the illegal activities, Justice Story strongly
defended civil forfeiture by declaring it to be the only adequate means
of protecting the injured party and suppressing the offense or wrong.47

This type of overarching justification remains at the heart of modern
civil forfeiture laws as well.48 The "innocent owner's" defense failed
to gain any measure of viability through the remainder of the 1800's
and into the early and mid 1900'S.49

The second crucial issue addressed by the Court was the Fifth
Amendment concerns raised by civil forfeiture actions." The
landmark case, Boyd v. United States, held that the Fifth Amendment
protection against self-incrimination applied in civil forfeiture cases.51

The Court recognized that civil forfeiture, "though technically a civil
proceeding, is in substance and effect a criminal one" and was there-
fore "quasi-criminal" in nature and function.52 The Court's recogni-
tion of the criminal effects of civil forfeiture stands more as an
anomaly and less as a standard practice in civil forfeiture examina-
tions. This issue would not be addressed again until 1965.53

45 See United States v. 1960 Bags of Coffee, 12 U.S. (8 Cranch) 398 (1814) (holding that
civil forfeiture actions violate double jeopardy). But see United States v. One Assortment of 89
Firearms, 465 U.S. 354, 365 (1981) (overruling 1960 Bags of Coffee); One Lot Emerald Cut
Stones & One Ring v. United States, 409 U.S. 232, 235 (1972). See also Jay A. Rosenberg,
Constitutional Rights and Civil Forfeiture Actions, 88 COLUM. L. REV. 390, 392 (1988).

46 43 U.S. (2 How.) 210 (1844).
47 See id. See also Carpenter, supra note 21, at 1108.
48 See Carpenter, supra note 21, at 1108.
49 See Goldsmith-Grant Co. v. United States, 254 U.S. 505 (1920). In Goldsmith-Grant,

Justice McKenna denounced the innocent owner's defense even though the owner of the boat
was forced to forfeit his property because another was using it for rum running. Justice
McKenna, citing the decision in 1960 Bags of Coffee, held that society placed a duty on owners
to prevent the use of their property for fraudulent and illegal activity. See Dobbins's Distillery v.
United States, 96 U.S. 395 (1877) (holding that the lessor of land on which a distillery stood lost
his property because the lessee failed to keep the required records).

50 See Boyd v. United States, 116 U.S. 616 (1886).
51 See id.; see also Rosenberg, supra note 45, at 393.
52 Boyd, 116 U.S. at 634.
53 See One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965) (holding that the

Fourth Amendment exclusionary rule applied in the forfeiture proceeding because the forfeiture
was dependent upon the resulting criminal trial).
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2. Modern Supreme Court Decisions

Since 1970, the Supreme Court has dealt with civil forfeiture
under a wide-variety of factual scenarios and challenges.54 The chal-
lenges have touched on a wide range of Constitutional issues including
the Fourth, Fifth, Eighth, and Fourteenth Amendments. The Court's
analyses within these holdings establish much of the precedent behind
the Grinberg holding. Modern Supreme Court decisions have over-
turned prior Court decisions on civil forfeiture, without adhering to
the principle of stare decisis.

a. The Fifth Amendment and the Due Process Clause

In the first major case considered by the modern Court, Calero-
Toledo v. Pearson Yacht Leasing Co.,56 the Supreme Court upheld a
Puerto Rican statute that was virtually identical to the Controlled
Substances Act." In this case, Puerto Rican authorities seized a
rented yacht after discovering a single marijuana cigarette on board.58

The yacht was forfeited without a challenge, but the owner learned of
the seizure and subsequent forfeiture only after he attempted to
repossess the yacht for the non-payment of rent.59 The owner chal-
lenged the application of the forfeiture statute against him as uncon-
stitutional.6 ° First, the owner argued that his due process rights were
violated because the yacht was seized without notice and there was no
hearing prior to the forfeiture.6" Second, the owner argued that the
forfeiture was an unconstitutional taking because of his lack of knowl-
edge under the innocent owner's defense.62

The Court ruled against the yacht owner on both grounds. 63 First,
the Court held that the swift action taken by the Puerto Rican author-
ities was necessary under the circumstances.' Forfeiture enabled the

54 See supra note 4.
55 See Grinberg v. Safir, 694 N.Y.S.2d 316 (1999).
56 416 U.S. 663 (1974).
57 See id. at 665-66, n.1 (referencing The Controlled Substances Act of Puerto Rico, P.R.

LAWS ANN., tit. 24, § 2101 (Supp. 1973)).
58 See Calero-Toledo, 416 U.S. at 668.
59 See id.
60 See id.
61 See id. at 665; see also Carpenter, supra note 21, at 1113.
62 See Calero-Toledo, 416 U.S. at 680.
63 See id.

64 See id. at 679.
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authorities to "prevent continued illicit use" of the property.65 The
Court, in approving this prompt action, held it lawful for authorities to
seize any movable property without prior notice.66 Second, the Court
rejected the Fifth Amendment innocent owner's defense, because
public policy interests justified the seizure and forfeiture despite the
possible innocence of the property's owner.6 7

However, the Court revived the innocent owner's defense by
allowing for mitigation and remission of civil forfeiture actions as long
as the "innocent owner's" property had been (1) used without his
knowledge or consent, and (2) that the innocent owner was
"uninvolved in and unaware of the wrongful activity. '68 Furthermore,
the Court mandated that the innocent owner had "done all that could
reasonably be expected to prevent the proscribed use of his
property. "69

While the Court's decision in Calero-Toledo authorized the
seizure of moveable property without prior notice, the Court chose a
different tact when dealing with real property.7 ° In United States v.
James Daniel Good Real Property, the Supreme Court held it uncon-
stitutional to seize real property without notice and a hearing prior to
the seizure of the property in question. 71 Good pled guilty to posses-
sion of drugs and drug paraphernalia in his home.72 Four years later,
the government filed a forfeiture action against Good under the Con-
trolled Substances Act.73 The government sought forfeiture of Good's
home claiming that he used it to facilitate a drug transaction.74

Good's home was seized without prior notice and without a pre-

65 Id.
66 See id.; see also Carpenter, supra note 21, at 1113. This is assuming the property was

forfeitable.
67 The Court found these public interests to include the deterrence of misconduct and neg-

ligence, preventing future illicit use, imposing an economic penalty, compensating the govern-
ment for its enforcement efforts, and obtaining security for penalties and fines. See id. at 679;
Carpenter, supra note 21, at 1113.

68 Calero-Toledo, 416 U.S. at 689; Carpenter, supra note 21, at 1113.
69 Calero-Toledo, 416 U.S. at 689.
70 See Carpenter, supra note 21, at 1122. The Supreme Court's decision in United States v.

$8580, 461 U.S. 555 (1983), required a prompt post-seizure hearing as to the disposition of for-
feitable property of any kind.

71 510 U.S. 43 (1993).
72 See id. at 46.
73 See id.
74 See id. at 47.
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seizure hearing.75 Good, who was out of the country at the time of the
seizure, returned home and filed a motion to reclaim his property.76

The Supreme Court affirmed the Ninth Circuit's ruling that Good's
due process rights were violated.

Applying the Eldridge factors, Justice Kennedy concluded that the
correct factors to balance were Good's ownership interest in the prop-
erty, the minimal due process protection afforded where the govern-
ment seizes property with no notice and no pre-seizure hearing, the
poor quality of relief that may be provided if the government attempts
to cure a defective seizure with a post-seizure hearing, and the govern-
ment's minimal interest in seizing the property without notice where
exigent circumstances exist that may cause the loss of property.77

The Court held that absent exigent circumstances, notice and hearing
were required to evaluate the reasonableness of the government's
assertions concerning the nexus between the drugs and the real
property.78

b. Eighth Amendment: Excessive Fines Clause
In addition to dealing with Fifth Amendment Due Process issues,

the Supreme Court has examined civil forfeiture with respect to the
Excessive Fines Clause of the Eighth Amendment.79 In Austin v.
United States, Austin pled guilty to a drug-trafficking charge under
South Dakota law.8 1 Under the applicable provisions of the Con-

75 See id.
76 See id.; see also Cohen, supra note 28, at 719 (noting that Good had rented his home

while he was in Nicaragua. The government obtained an occupancy agreement with the tenants,
but garnished all rent money per the seizure).

77 Cohen, supra note 28, at 721 n.49 (citing James Daniel Good Real Property, 510 U.S. at
53-59).

78 See James Daniel Good Real Property, 510 U.S. at 53; see also Cohen, supra note 28, at
720. The Court borrowed a three-prong test it had utilized in Mathews v. Eldridge, 424 U.S. 319
(1976), to determine whether the hearing and notice were required by the Fifth Amendment.
Justice Kennedy concluded that: "[t]he seizure of a home produces a far greater deprivation than
the loss of furniture, or even attachment. It gives the Government not only the right to prohibit
sale, but also the right to evict occupants, to modify the property, to condition occupancy, to
receive rents, and to supersede the owner in all rights pertaining to the use, possession, and
enjoyment of the property." James Daniel Good Real Property, 510 U.S. at 54.

79 See Austin v. United States, 509 U.S. 602 (1993). The Eighth Amendment states: "Exces-
sive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted." U.S. CONST. amend. VIII.

80 See Austin, 509 U.S. at 604.
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trolled Substances Act, the government sought seizure and forfeiture
of Austin's home and business as the instrumentality of the crime. 81

Despite Austin's opposition to the government's action, the District
Court granted the government's motion for summary judgment and
the Eight Circuit affirmed the decision.82 The Supreme Court granted
certiorari to resolve a circuit split concerning the application of the
Eighth Amendment's Excessive Fines Clause.83 Justice Blackmun
determined that the real issue in the case was whether civil forfeiture
is considered punishment, and therefore, is subject to Eighth Amend-
ment protections.' The Supreme Court held punishment to be the
primary purpose of civil forfeiture. However, instead of adopting a
uniform system of analysis, the Court remanded the case to allow each
circuit to adopt individual standards as to what punishment would
specifically violate the Constitution.85

In a concurring opinion, Justice Scalia proposed using the "tradi-
tional" test of "adequate nexus" as the most appropriate means of
analyzing Eighth Amendment excessive fine challenges.86 Justice
Scalia stated that "the relevant inquiry for an excessive statutory civil
forfeiture is the relationship of the property to the offense: Was it
close enough to render the property, under traditional standards,
'guilty' and hence forfeitable?"'87 Although this deodand-like form of
analysis has been largely rejected, Justice Scalia found relevant prece-
dent in prior Supreme Court decisions.88 Justice Scalia's analysis has
been termed the "instrumentality" test.89 However, most federal cir-

81 See id.
82 See id. at 605.
83 See id. at 606; see also Cohen, supra note 28, at 722. At the time Austin was decided the

Second Circuit was the only circuit court that had explicitly decided whether the Excessive Fines
Clause was applicable to civil forfeiture. In United States v. 38 Whalers Cove Drive, 954 F.2d 29
(2d Cir. 1992), the Second Circuit held that the Eight Amendment does apply to civil in rem
forfeiture actions. However, the court found that in the particular action in question, the forfei-
ture was not disproportionate to the drug offense committed. See Cohen, supra note 28, at 722.

84 See Austin, 509 U.S. at 606-18.
85 See id. at 622-23; see also Cohen, supra note 28, at 721-22.
86 Austin, 509 U.S. at 623.
87 Id. at 628 (Scalia, J., concurring).
88 See J.W. Goldsmith, Jr. Grant Co. v. United States, 254 U.S. 505 (1921) (permitting the

forfeiture of an automobile involved in liquor law violations without knowledge or consent of
the owner); United States v. Brig Malek Adhel, 43 U.S. (2 How.) 210 (1844) (permitting the
forfeiture of a ship used for piracy without knowledge or consent of the owner, but not allowing
its cargo to be forfeited); Hauert, supra note 10, at 179.

89 See generally Austin, 509 U.S. 602.
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cuits have adopted tests that "require the value of forfeited property
to be proportional to the underlying criminal activity."9

Most recently, in United States v. Bajakajian, the Supreme Court
addressed the Eighth Amendment Excessive Fines Clause, striking
down a forfeiture as violative of this Constitutional provision. 9'
Bajakajian was indicted by the government on three charges for fail-
ing to declare sums over the amount of $10,000 while attempting to
board a flight departing from Los Angeles International Airport to
Syria.' The district court ruled that the entire sum of money,
$357,144, was involved in the underlying offense (illegally transporting
money through customs) and therefore was subject to forfeiture.93

However, the court refused to allow this forfeiture because the money
was obtained lawfully, and the "cultural differences" caused the
defendant to distrust the government.94 The court sentenced
Bajakajian to three years probation and ordered him to pay a $5000
fine, the maximum allowed by law.95 In addition to the $5000 fine the
court ordered forfeiture of $15,000, the difference between the $5000

90 Laurel Albin, Constitutional Limitations of Civil In Rem Forfeiture and the Double Jeop-
ardy Dilemma: Civil In Rem Forfeiture Constitutes Punishment and is Subject to Excessive Fines
Analysis, 26 U. BALT. L. REV. 155 (1996). Five circuits have adopted this "proportionality test":

See United States v. Milbrand, 58 F.3d. 841 (2d Cit. 1995) (holding factors to be consid-
ered include: harshness of forfeiture in comparison to the gravity of the offense and the
sentence that could be imposed; relationship between the property and the offense; and
role and degree of culpability of the owner of the property), cert. denied, 116 S. Ct. 1284
(1996); United States v. Rural Route 1, Box 137-B, 24 F.3d 845 (6th Cit. 1994) (holding
petitioner must prove by a preponderance of the evidence that forfeiture is grossly dispro-
portionate to the offense committed); United States v. Myers, 21 F.3d 826 (8th Cir. 1994)
(adopting proportionality analysis which measures the seriousness of the offense by exam-
ining whether illegal conduct, associated with the property, was the type Congress
intended to punish); United States v. Sarbello, 985 F.2d 716 (3d. Cir. 1993) (requiring the
defendant to make prima facie showing that forfeiture is not grossly disproportionate);
United States v. 429 S. Main St., 843 F. Supp. 337 (S.D. Ohio 1993) (holding the primary
factor to consider is gravity of the offense, measured by the harmful reach of the crime
and the sentence allowable under the statute, as compared to the value of the forfeiture;
other factors may include extent of the property's use and whether it is a family home),
aff'd in part, remanded on other grounds, 52 F.3d. 1416 (6th Cir. 1995).

Id. at 167 n.94.
91 524 U.S. 321 (1998).
92 See Melissa A. Rolland, Forfeiture Law, The Eighth Amendment's Excessive Fines

Clause, and United States v. Bajakajian, 74 NOTRE DAME L. REV. 1371, 1389 (1999) (noting that
the United States indicted Bajakajian under 31 U.S.C. § 5316, allowing the Customs Service to
seize all the money totaling $357,144).

93 See Bajakajian, 334 U.S. at 325-26.
94 Id. at 326.
95 See id.
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fine and what the court felt was an appropriate fine. 96 The govern-
ment appealed the district court ruling and sought forfeiture of the
entire sum of money.97 The Ninth Circuit affirmed the lower court
ruling using a two-prong instrumentality test.98 In order to satisfy
both parts of this two-prong test: "(1) the property forfeited [must be]
an 'instrumentality' of the crime committed, and (2) the value of the
property [must be] proportional to the culpability of the owner." 99

The court stated that the money was not the instrumentality of the
crime; rather it was the "essence" of the crime."° The court also
noted that the money was not contraband because it was legally
obtained. Therefore, the court found that any forfeiture of this kind is
unconstitutional under the Eighth Amendment.10'

The Supreme Court granted certiorari in Bajakajian, but the
majority chose not to address the instrumentality/essence argument
made by the Ninth Circuit." Rather, the majority asked the one
question the Ninth Circuit failed to consider - Did the punishment fit
the crime?"°3 The majority found that the punishment was too severe
for the crime committed. 1°4 Nevertheless, the dissent argued that the
money was the instrumentality of the crime and that the question of
instrumentality was a key to determining the constitutional ques-
tion. 105 The dissent agreed with the proportionality test, but argued

96 See id.
97 See United States v. Bajakajian, 84 F.3d 334, 335 (9th Cir. 1996) (under § 982(a)(1) for-

feiture of the entire amount was allowable).
98 See id. (explaining that the Ninth Circuit first developed this test in United States v. Real

Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)).
99 Bajakajian, 84 F.3d at 336; see Rolland, supra note 92, at 1390.
100 Bajakajian, 84 F.3d at 337 (noting the distinction between an instrumentality of a crime

and the essence of the crime). The court ruled that since the money was necessary to carry out
the offense alleged under this particular statute, it could not be an instrumentality. Had
Bajakajian used the car to illegally transport the money outside the country, then it would be the
instrumentality of the crime. See id.

101 See id.
102 Id. The Ninth Circuit addressed the instrumentality question in dicta holding that the

currency was a precondition to the reporting violation and was therefore not an instrumentality
of the crime. The Court, however, found this determination irrelevant to the issue at hand
because this was an in personam proceeding, not an in rem forfeiture action. The only question
in an in personam action is whether the purposes are remedial or punitive. Since this action was
clearly punitive the Eighth Amendment analysis applied. Under the proportionality test, this
fine was far too excessive. The Court appears to accept the Ninth Circuit's analysis of instrumen-
tality versus essence argument.

103 See United States v. Bajakajian, 524 U.S. 321 (1998); Rolland, supra note 92, at 1392.
104 See Bajakajian, 524 U.S. at 329.
105 See id. at 344.
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that, while the majority was attempting to narrow forfeiture actions,
its decision would necessarily achieve an antithetical result. 10 6

Observers of this decision assert that this holding strengthens the
government's ability to utilize existing forfeiture statutes because an
instrumentality showing is no longer required for in personam
actions. 10 7 However, it should be noted that the Court did not explic-
itly hold whether this ruling applies to in rem actions.10 8 However,
some argue that the Court made the distinction between in rem and in
personam moot, instead, choosing a remedial versus punitive analy-
sis. 109 These observations are speculative and are not dispositive in
any way at this time.

c. The Innocent Owner's Defense

In 1996, the Supreme Court returned to the issue of the innocent
owner's defense in Bennis v. Michigan.11° Tina Bennis and her hus-
band owned a Pontiac, which they purchased for $600. I ll Mr. Bennis
was arrested for soliciting a prostitute while driving the couple's auto-
mobile"' and charged with the misdemeanor offense of gross inde-
cency.' 13 The prosecutor subsequently filed a forfeiture action against
the automobile as a public nuisance."14 The applicable Michigan stat-
ute l' provided for the forfeiture of any "building, vehicle, boat, air-
craft, or place used for the purpose of lewdness, assignation or
prostitution or gambling. 1" 6 The Michigan Court of Appeals found
forfeiture appropriate in this case and ruled in favor of the State.117

Mrs. Bennis appealed the decision on three grounds: (1) a one-time
act did not create a nuisance, (2) the state failed to prove the lewdness

106 See id. at 334 (stating that the majority used an excessiveness analysis, which assumed
that "[t]he amount of the forfeiture must bear some relationship to the gravity of the offense that
it is designed to punish"). See Rolland, supra note 92, at 1395.

107 See Rolland, supra note 92, at 1399.
108 See id. at 1394.
109 See id. at 1400.
110 516 U.S. 442 (1996).
11 See id.
112 See Michigan v. Bennis, 527 N.W.2d 483, 486 (Mich. 1994).
113 See Michigan v. Bennis, 504 N.W.2d 731, 732 (Mich. Ct. App. 1993).
114 See id. at 731.
115 See MICH. COMP. LAWS §§ 600.3801, 600.3805 (1987 & Supp. 1995).
116 Bennis v. Michigan, 516 U.S. 442, 443 n.2 (1996); see also Elizabeth B. Cain, The

Absurdity of Civil Forfeiture Law Exposed: Supreme Court Upholds Punishment of Innocent in
Bennis v. Michigan and Highlights The Need For Reform, 47 DEPAUL L. REv. 667, 682 (1998).

117 See Bennis, 504 N.W.2d. at 732.
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charge, and (3) the State failed to prove that Mrs. Bennis had any
prior knowledge of her husband's alleged actions.' 18 The Michigan
Court of Appeals reversed, holding that a one-time act does not con-
stitute a nuisance." 9 However, the Michigan State Supreme Court
reinstated the forfeiture.12' The Michigan Supreme Court held that,
since the action was against the automobile and not an individual, it
was not necessary to prove the elements of the solicitation charge.21

The court also ruled that Mr. Bennis contributed to the situation by
driving into an area known for prostitution.22 Lastly, the court
addressed the innocent owner's defense by stating that Michigan's
failure to provide an innocent owner's defense was "without constitu-
tional consequence. ' 'a23

Mrs. Bennis appealed to the United States Supreme Court, claim-
ing that Michigan's failure to provide an innocent owner's defense
violated of the Fifth Amendment's Due Process Clause and Takings
Clause. 124 The Supreme Court, in a five-to-four opinion, affirmed the
Michigan State Supreme Court decision.25 The Court ruled that there
was no law that protected an innocent owner from forfeiture proceed-
ings.1 26 The Court reasoned that Bennis' situation was not dissimilar
to those in the preceding line of case beginning with The Palmyra and
concluding with Calero-Toledo.127 Mrs. Bennis's lack of knowledge
did not place her in a different situation than prior plaintiffs whose
claim also failed. 121 Therefore, the Supreme Court ruled that both
equitable ramifications and the strong deterrence effect of forfeiture
laws provided substantial justification for refusing to legitimize the

118 See id. at 734.
119 See id. at 732.
120 See Bennis, 527 N.W.2d at 495.
121 See id. at 486.

122 See id. at 491.
123 Id. at 494 (basing its decision on precedents such as Calero-Toledo); see also Cain, supra

note 116, at 682.
124 See Bennis, 516 U.S. at 446.
125 See id. at 448.
126 See id. at 449-50.
127 See id. The fact that this case falls in line under a historical analysis is not enough of a

justification to allow present day abuses. The historical background of civil forfeiture establishes
that it has always been a money making tool of the government. Any argument that addresses
the beneficial effects of civil forfeiture, without addressing this profit-seeking component is at a
minimum incomplete and at a maximum misguided.

128 See id.
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innocent owner's defense.1 29 The dissent argued that the majority
"would permit states to exercise unbridled power to confiscate vast
amounts of property where professional criminals had engaged in ille-
gal acts."13 The failure of the Supreme Court to recognize the valid-
ity of the innocent owner's defense has resulted in some of the
harshest recent criticism of civil forfeiture.

3. Excessive Fines Tests

The wide range of Supreme Court and federal court decisions
concerning the Eighth Amendment Excessive Fines Clause has pro-
duced three general methods of determining when and if forfeiture is
excessive and therefore unconstitutional: the Scalia instrumentality
test, ' 3 the proportionality test1 32 and the hybrid test.1 33

a. The Scalia Instrumentality Test

This instrumentality test, first promulgated by Justice Scalia in
Austin asserted that in rem forfeitures should not be held to a fixed
amount.3 Instead, they should be limited to the value of the prop-
erty "tainted" by the crime. 135 Thus, the actual value of the property
is irrelevant to an excessive determination. Instead, Justice Scalia's
instrumentality test focuses on the relationship between the property
and the offense.136 The Court in Austin did not endorse this analysis,
granting lower courts the discretion to consider other relevant factors
as well. 137 For example, the Fourth Circuit used a three-part instru-
mentality test in United States v. Chandler, analyzing (1) the relation-
ship between the offense and the property, (2) the culpability of the
owner of the property, and (3) the connection, or lack thereof, of the
seized property to the committed offense. 38

129 See id. at 1000.
130 Id. at 1003 (Stevens, J., dissenting).
131 See Rolland, supra note 92, at 1385.
132 See id. at 1386.
133 See id. at 1388.
134 See Austin v. United States, 509 U.S. 612, 627-28 (1993) (Scalia, J., concurring).
135 See Rolland, supra note 92, at 1374.
136 See Austin, 509 U.S. at 628 (Scalia, J., concurring) (arguing that the "relationship is not

how much the confiscated property is worth, but whether the confiscated property has a close
enough relationship to the offense").

137 See id. at 623 n.15; See Rolland, supra note 92, at 1374.
138 See Rolland, supra note 92, at 1386 (citing United States v. Chandler, 36 F.3d 358 (4th

Cir. 1994)).
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b. The Proportionality Test

The proportionality test, initially developed in Solem v. Helm,
utilizes a three-step process in Excessive Fine Cases. 139 First, the
Court examined the seriousness of the offense as compared to the
harshness of the punishment. I4 ° Second, the Court compared the pun-
ishment to the punishment of equally serious crimes. Finally, the
Court looked at the punishment of the same crime in different juris-
dictions. 41  The Eighth Circuit has accepted the proportionality test,
while explicitly rejecting the instrumentality test.142

c. The Hybrid Test143

The hybrid test contains elements of both the instrumentality and
the proportionality tests.44 The Ninth Circuit used this test in United
States v. 6380 Little Canyon Road 45 and later in United States v.
Bajakajian. 141 This two-prong analysis requires that the government
first establish a "substantial connection" between the property and the
offense. 47 If the Government meets the first prong of the test, the
burden shifts to the defendant to establish that the forfeiture is
"grossly disproportionate" to the offense.148 The Supreme Court in
Bajakajian recognized but did not adopt this analysis, which combines
the important elements of both the instrumentality and proportional-
ity tests.149

139 463 U.S. 277 (1983) (holding that sentencing a person to life without the possibility of
parole for writing bad checks is unconstitutional under the Eighth Amendment). This test was
also used in Browning-Ferris Industry of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257
(1989).

140 See Rolland, supra note 92, at 1386.
141 See id. (arguing that the proportionality test should determine whether the punishment

is "grossly disproportionate" to the offense).
142 See id.; see also United States v. 9638 Chicago Heights, 27 F.3d 327 (8th Cir. 1994).
143 This name was taken from Rolland, supra note 92, at 1388.

144 See Rolland, supra note 92, at 1388.
'45 59 F.3d 974 (9th Cir. 1995).
146 84 F.3d 334 (9th Cir. 1996).
147 Id.
148 Id.

149 See generally Rolland, supra note 94, n.136-46. See also United States v. Bajakajian, 84
F.3d 334 (9th Cir. 1996).
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C. The New York City Property Clerk Forfeiture Law
(Administrative Code § 14-140)

The New York City Administrative Code § 14-140 was adopted
under the Police Powers provision of the state Municipal Home Rule
Law15° that grants local municipalities the ability to create statutes
specifically tailored to that municipality's needs.151 Section (b) of the
law directs that property "suspected of having been used as a means
of committing crime" be turned over to the police department prop-
erty clerk.152 In addition, subsection (e)(1) provides that any person
who has used this property for an illegal purpose is not considered the
lawful claimant in any future action.'53 Under the federal consent
decrees defined in McClendon v. Rosetti,'54 the property clerk can
decline to return the property if there is "reasonable cause to believe
that [the] property . . .was the proceeds or instrumentality of a
crime," '155 but the property clerk must initiate a civil forfeiture action
within 25 days. 156 Law enforcement officials use this law primarily in
narcotics trafficking cases to confiscate large sums of money,
automobiles, homes, and boats from individuals suspected or charged
with drug related offenses. 57 On February 20, 1999, Police Commis-
sioner Safir announced that the City would now apply this law to vehi-
cles operated by individuals under the influence of alcohol, who
violated the city's DWI statute. 158

III. CHALLENGING ADMINISTRATIVE CODE § 14-140

A. Grinberg v. Safir: The First Challenge

In Grinberg, the City sought the forfeiture of Grinberg's automo-
bile after he was arrested for DWI.159 Grinberg, represented by the
American Civil Liberties Union (ACLU), challenged the forfeiture on

150 N.Y. MUN. HOME RULE LAW § 10 (McKinney 1999).
151 See Grinberg v. Safir, 694 N.Y.S.2d 316 (1999), affd, 698 N.Y.S.2d 218 (1999).
152 N.Y.C. ADMIN. CODE § 14-140(e)(1) (1999).
153 See id.; see also Grinberg v. Safir, 694 N.Y.S.2d. 316 (1999).
154 369 F. Supp. 1391 (S.D.N.Y. 1974).
155 N.Y.C., N.Y. RULES tit. 38-A, ch. 12B, § 12-36 (1999); see also Grinberg, 694 N.Y.S.2d

at 320.
156 See Grinberg, 694 N.Y.S.2d. at 320.
157 See id.
158 See id. See also N.Y. VEH. & TRAF. LAW § 1192 (McKinney 1999) (codifying the crime

of "Driving While Intoxicated").
159 See Grinberg, 694 N.Y.S.2d at 320.
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several constitutional grounds, including the Fourth Amendment pro-
tection against unreasonable searches and seizures, the Eighth
Amendment Excessive Fines Clause, and the Fourteenth Amendment
Due Process Clause.1 60 The forfeiture was also challenged for statu-
tory inconsistency. The New York Supreme Court found the statute
to withstand all constitutional and statutory challenges.1 61

1. Case History

At 10:30 p.m. on February 21, 1999, New York City police officers
stopped and arrested Pavel Grinberg1 62 Grinberg was charged with
violating the New York statute prohibiting operation of a vehicle
while under the influence of alcohol.163 The officers based the arrest
on Grinberg's watery and blood shot eyes, the strong smell of alcohol
on his breath, and his performance on the coordination tests.164 The
officers impounded Grinberg's 1988 Acura at the scene under section
14-140.165 Grinberg's attorneys demanded the return of the automo-
bile and oral argument was held on March 11, 1999, in conjunction
with Grinberg's request for a temporary restraining order "(1)
directing return of his car pending judgment and (2) enjoining the City
from commencing a forfeiture proceeding.' '166 The court denied the
temporary restraining order, stating, "[1]ikely inconvenience is not
proof of immediate and irreparable injury. ' 167 Grinberg challenged
the constitutionality of the DWI vehicle forfeiture law by seeking final
judgment to invalidate this application of section 14-140 and the sub-
sequent taking and forfeiture of his automobile.16 "On March 19,
1999, Property Clerk Ryan commenced a separate action against peti-
tioner for a judgment declaring the vehicle forfeited as the instrumen-
tality of the crime of Driving While Intoxicated."'69

160 See id.
161 See id. at 328.
162 See id. at 319.
163 See id.
164 See id. at 320 (stating that the result of Grinberg's breathalyzer test was a .11% alcohol

content, which was over the .10% threshold).
165 See Grinberg, 694 N.Y.S.2d at 320.
166 Id. at 320 n.1.
167 Id.
168 See id. at 320.
169 Id. At that point the criminal hearing was still pending and to date, there has been no

resolution of the pending criminal drunk driving charges.
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2. The Court's Decision

In his challenge to the civil forfeiture statute, Grinberg made four
arguments: (1) statutory preemption, (2) separation of powers, (3)
unconstitutional search and seizure, and (4) due process.

a. Statutory Preemption Challenge

First, Grinberg claimed that the civil forfeiture policy was statuto-
rily unauthorized and preempted by New York law."' ° The New York
Supreme Court began its analysis with a discussion of the Administra-
tive Code and its viability as a statutory scheme."' 1 The court found
that both "[f]ederal and state courts have assumed that the [New York
City] Administrative Code and codified rules form a proper statutory
basis for a forfeiture action or proceeding. 172

In addressing Grinberg's claim that state law preempted the city's
forfeiture policy, the court held that the state forfeiture law did not
apply to Grinberg because he had not been charged with a felony. 173

The court added that state law did not "limit or supersede"' 74 section
14-140 of the New York City Administrative Code,1 75 and nothing in
the legislative history indicated that the legislature intended state law
to be the sole forfeiture law in the state. 176 The court explained fur-
ther that New York had a number of "disparate" forfeiture laws,
which the legislature had not attempted to coordinate.1 77 The court
concluded that the city's DWI policy did not violate an overriding
state policy; rather it merely implemented current law. 78

170 See id.

171 See Grinberg, 694 N.Y.S.2d at 320.
172 Id. (citing Butler v. Castro, 896 F.2d 698 (2d Cir. 1990); Williams v. New York City

Police Dep't, 930 F. Supp. 49 (S.D.N.Y. 1996); DeBillis v. Property Clerk of N.Y., 588 N.E.2d 55
(N.Y. 1992); Property Clerk of N.Y. City Police Dep't v. Ferris, 570 N.E.2d 225 (N.Y. 1991)).

173 See id. at 320-21.
174 Grinberg, 694 N.Y.S.2d at 320 (quoting Ferris, 570 N.E.2d at 227).
175 N.Y. C.P.L.R. ch.8, art. 13-A, § 1352 (McKinney 1997) ("The remedies provided for in

this article are not intended to substitute for or limit or supercede the lawful authority of any
public officer or agency or other person to enforce any other right or remedy provided for by
law.").

176 See id.

177 Id.
178 See id.
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b. Separation of Powers Challenge

Second, Grinberg asserted that New York City's policy violated
the separation of powers doctrine by imposing an additional sentence
for a DWI conviction beyond that authorized by state law. 179

Grinberg claimed that the city's forfeiture policy violated the princi-
ples established by People v. Letterlough ,180 asserting that the policy
constituted punishment under federal law. 181 The court disagreed and
ruled that the Supreme Court had identified forfeiture as a punish-
ment,182 despite the Supreme Court's holding that forfeiture triggered
the Eighth Amendment Excessive Fines Clause. 83 The court held in
Grinberg that the city's forfeiture action was civil in form and sub-
stance,"M thus it did not constitute punishment under separation of
powers analysis or double jeopardy.18 5  The court concluded that
because the action was taken against the property and not against the
person, forfeiture of one's car did not constitute punishment1 86

because "suits to forfeit contraband or instrumentalities are consid-
ered civil, remedial, and non-punitive. 187

c. Search and Seizure Challenge

Third, Grinberg claimed that the seizure of his car was unreason-
able in violation of the Fourth Amendment. 8  Grinberg argued that

179 See id.
180 655 N.E.2d 146, 147, 149-50, 151 (N.Y. 1995) (reversing the sentencing court's order

requiring that the defendant place a fluorescent "CONVICTED DWI" sign on his vehicle as a
condition to probation).

181 See Grinberg, 694 N.Y.S.2d at 321 ("sentencing judge required 'CONVICTED DWI'
sign on car") (citing Letterlough, 5 N.E.2d 146)).

182 See Grinberg, 694 N.Y.S.2d at 321 n.4.
While forfeiture may have a punitive aspect, petitioner mistakenly assumes that recogniz-
ing it dictates that Letterlough was violated. Most civil litigation has a punitive or deter-
rent aspect. Monetary damages for negligence are compensatory, but are apportioned
according to parties' culpability. The civil law seeks both to deter substandard conduct by
the defendant, and to provide incentive to others.

Id. (citing PROSSER & KEETON, ToRTs § 4 at 25-26 (5th ed.)).
183 See Austin v. United States, 509 U.S. 602, 622 (1993). But see Grinberg, 694 N.Y.S.2d at

321 n.3 ("Austin's [sic] current vitality is questionable").
184 See id. at 321 ("No case has deemed forfeiture a criminal sentence if sought in a sepa-

rate civil action. Cases under the City [sic] forfeiture law have been sustained irrespective of the
status of the related criminal cases.").

185 See id. at 322.
186 See id. at 321.
187 Id. at 322.
188 See id.
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the police seized and retained the car without due cause or necessity
and without obtaining a warrant either before or after the initial
seizure.189 The court rejected his claims and held the search and
seizure to be constitutional19 as incident to a lawful arrest, under the
plain-view doctrine and the automobile exception. 19'

Having made a lawful arrest, the police also had the right to
search the area within Grinberg's control and to seize contraband,
instrumentalities, or evidence without a warrant. I 92 The police con-
cluded that Grinberg was intoxicated and therefore, his car, the instru-
mentality of DWI, was subject to immediate seizure. 193 The plain-view
exception "permits warrantless seizure of contraband, instrumentali-
ties or evidence found where it is immediately apparent to permissible
police observation."194 Nothing in the record reflects any reason for
presuming the stop to be unjustified. 195 The automobile exception
allows the police to stop and search any automobile "if they have
probable cause that it contains contraband, instrumentalities or evi-
dence of a crime." '96 The court found that the police had probable
cause to stop Grinberg, and that his arrest and the seizure were "virtu-
ally simultaneous, inexorable consequences of the stop. ' 197  There-
fore, the police did not need a warrant. Under these three doctrines,
the court concluded that the seizure of Grinberg's car was not
unconstitutional. 198

d. Due Process Challenge
Fourth, after ruling against Grinberg on the statutory and search

and seizure claims, the Court addressed his due process claim.
Grinberg asserted that the failure of the New York Administrative

189 See Grinberg, 694 N.Y.S.2d at 322. Grinberg argued that even if the seizure was consti-
tutional under federal law, it was not constitutional under a state law analysis that required a
greater scrutiny. The Court rejected this argument holding that both federal and state constitu-
tional law required the same analysis. See id. at n.6.

190 See id. at 322-23.
191 See id. at 322.
192 See id. at 323 ("a minimally intrusive, spatially limited, contemporaneous search does

not encroach appreciably more on the arrestee's privacy than the arrest") (citing Chimel v. Cali-
fornia, 395 U.S. 752, 763-64 (1969)).

193 See Grinberg, 694 N.Y.S.2d at 322-23.
194 Id.
195 See id.
196 Id. at 323.
197 Id.
198 See id.
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Code to provide for either a pre-seizure or post-seizure hearing vio-
lated the Due Process Clause of the Fourteenth Amendment and
Article 1, section 6 of the New York State Constitution.199 The city
contended that Grinberg was estopped from making a due process
argument because he was a member of the class bound by the consent
decree in McClendon v. Rosetti2°° and therefore, no hearing was
required.2 1 The court rejected the city's argument, ruling that the
issues in this case differed substantially from those in McClendon and
were not barred by res judicata or collateral estoppel because the vital
issues of Grinberg had not been previously litigated.2°2 Grinberg was
entitled to a full and fair opportunity to litigate his issues. 20 3

The court stated that fundamental fairness required it to consider
Grinberg's case on the merits.2°4 Following Calero-Toledo v. Pearson
Yacht Leasing Co. ,205 the court held that Grinberg was not entitled to
either a pre-seizure or post-seizure hearing.20 6 Under the Calero-
Toledo rationale, due process was satisfied because of the inherent
mobility of the automobile and the contemporaneous seizure and
arrest.207 The court considered Grinberg's argument that it should fol-
low the apposite analysis in United States v. James Daniel Good. °8

The Good test "requires consideration of the private interest affected,
the risk of an erroneous deprivation and probable value of additional
safeguards, balanced with the government interests and fiscal and

199 See Grinberg, 694 N.Y.S.2d at 323. Grinberg also made a due process claim on the
theory that he did not have notice of the city's DWI policy because he was arrested one and one-
half hours before it was announced. The court ruled against him because the DWI policy was
merely a new policy following existing law. Notice was not required because no new law was
involved. See id. at n.8.

200 369 F. Supp. 1391 (S.D.N.Y. 1974) ("it is rarely appropriate to require an individual to
bring a replevin suit - as suggested by defendant - to obtain a constitutionally guaranteed hear-
ing as to whether he has the right to possession of property").

201 See Grinberg, 694 N.Y.S.2d at 323-24.
202 See id. at 324.

203 See id.
204 See id.

205 416 U.S. 663 (1974) (sustaining seizure of a yacht without a hearing because it was the
instrumentality of a crime).

206 See Grinberg, 694 N.Y.S.2d at 324-25.
207 See id. ("A car, like the yacht in Calero-Toledo, is property 'that could be removed to

another jurisdiction, destroyed, or concealed, if advance warning of confiscation were given."'
(quoting Calero-Toledo, 416 U.S. at 679)).

208 510 U.S. 43 (1993) (holding that, absent exigent circumstances, seizure of real estate
without a hearing violated the Due Process Clause of the Fifth Amendment).
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administrative burdens. '2°9 Under the Good analysis, the court found
that the city's interest in prohibiting drunk driving outweighed the pri-
vate interest involved. 210 Thus, the court concluded that the seizure of
Grinberg's car satisfied due process under both the Calero-Toledo and
Good tests. 211

The court also found that a delay between the seizure and the
hearing was not necessarily a due process violation 212 because due
process requires a meaningful hearing at a meaningful time.213 The
delay is judged by the same standards used to determine whether the
constitutional right to a speedy trial has been violated.214 The court
held that the delay, due to the pending criminal action, passed the
balancing test set forth in Barker v. Wingo.2 15 The court also noted
that the delay would be brief because section 14-140 required a hear-
ing within 25 days of forfeiture.216 With this final conclusion, the court
successfully dismissed all due process challenges.

e. Excessive Fines Challenge

Finally, Grinberg challenged the forfeiture of his automobile as
an excessive fine in violation of the Eighth Amendment and the New
York State Excessive Fines Clause.217 The Grinberg Court found that,
under the United States Supreme Court's analysis, the forfeiture trig-
gered Eighth Amendment protections because it is punitive in nature
and thus constitutes a fine.218 However, the court ruled that, although
the forfeiture was a fine, it did not meet the requirements established
by any of the three tests for excessiveness.219 The court examined the

209 Grinberg, 694 N.Y.S.2d at 324 n.9.
210 See id. at 325.
211 See id.
212 See id.
213 See id.
214 See id. The factors include the length of delay, reason for delay, the defendant's claims

of right and the prejudice against the defendant. See id. at 325; see also Barker v. Wingo, 407
U.S. 514, 530 (1972).

215 See Grinberg, 694 N.Y.S.2d at 325.
216 See id. at 326 n.13.
217 See id. at 326. (determining that both the federal and state constitutions required the

same analysis).
218 See id. (noting that the statute does contain an "escape hatch" for innocent owners

because the statute links the forfeited property directly to the charged crime).
219 See id. (recognizing the three relevant tests as being the instrumentality test, propor-

tionality test and the hybrid test).
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gravity of the punishment associated with the offense.20 The criminal
code stated that: (1) a first offense was a misdemeanor allowing for up
to a year in jail and a $1000 fine, three years probation, and any com-
bination thereof and a loss of driving privileges, and (2) for a ten-year
period thereafter, the next offense is a felony with the possibility of up
to four years of imprisonment.221 The court further noted that DWI is
a serious crime "which injures and kills, and is an unparalleled public
menace." 222 Finally, the court looked to the value of the car, which
was only worth $2000. Under this analysis, the court concluded that
the fine passed all the tests under the excessive fines analysis.223

f Judgment

The court ruled that Grinberg did not meet the necessary burden
of proof and therefore declared the statute constitutional. The court
concluded that the automobile is the "sine qua non" or the quintes-
sential instrumentality of the charged crime and that the statute
passed all constitutional challenges.224

B. Grinberg: The Appeal

On November 9, 1999, the Supreme Court of New York, Appel-
late Division affirmed the lower court's decision in Grinberg.225 In a
brief, one-page decision, the three- judge panel summarily dismissed
all of Grinberg's claims. The court found no separation of powers
concerns because the Article 78 proceeding used to institute forfeiture
proceedings is authorized through legislative enactment.226 The court
further held that the State Vehicle and Traffic Law does not preempt
the statute because the state action was not intended to prevent
municipal enactment. 27 Finally, the court dismissed Grinberg's chal-
lenges under the due process and the Excessive Fines Clause finding
(1) the seizure of the automobile was not unreasonable, improper or

220 See id. at 327.
221 See Grinberg, 694 N.Y.S.2d at 327.
222 Id.
223 See id.
224 Id.
225 698 N.Y.S.2d 218 (N.Y. App. Div. 1999).
226 See id.
227 See id.
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unjust and (2) the denial of a pre-seizure hearing was not unconstitu-
tional because of the inherent mobility of an automobile.228

However, the Grinberg decision is not the final word in this con-
troversy. After the lower court's decision in Grinberg, but prior to the
Appellate Division's affirmation, the issue resurfaced before a New
York State court once again. However, this court took a markedly
different approach.

C. Montecalvo v. Columbia County: Challenging DWI
Instrumentality Law

1. Case History
The petitioner, Jean Montecalvo, was the lessee of the 1998 Chev-

rolet S-10 pick-up truck in question.229 On November 13, 1998 the
Copake Police stopped the automobile and charged the vehicle's
driver, Anthony Ferrato, with two counts of DWI and one count of
aggravated unlicensed operation.2 3° The petitioner's husband, Peter
Schnauder was a passenger in the vehicle at the time of the arrest.2
The vehicle was equipped with an ignition interlock device 232 due to
Schnauder's prior conviction for DWI. a33 The respondent, Columbia
County, claimed that on two separate occasions, prior to the arrest,
the two men bypassed the ignition interlock device by (1) using an air
compressor, and (2) leaving the car engine running while they con-
sumed alcohol.234 The Copake police subsequently impounded the
vehicle in accordance with the arrest and turned over custody and
control to the Columbia County District Attorney's Office.235

The petitioner initially requested the return of her vehicle, or in
the alternative, a transfer of the vehicle to a county facility so as to
eliminate the fees charged by the impound lot.236 The Columbia
County District Attorney's Office refused to return the automobile
until thirty days after Ferrato's sentencing arguing that, even though

228 See id.
229 See Montecalvo v. Columbia County, 695 N.Y.S.2d. 235 (1999).
230 See id.
231 See id.
232 See id. This device requires the driver to blow into a portable breathalyzer before the

car will be able to start.
233 See id.
234 See id. (Neither man was ever charged in connection to those events).
235 See Montecalvo, 695 N.Y.S.2d at 235. (noting that the maintenance of the vehicle, at a

private garage, was a great expense to Montecalvo).
236 See id. At that point, the automobile was being held at Jim's Autobody. See id.
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Ferrato pled guilty, the automobile might be necessary as evidence if
Ferrato appealed. 237 The petitioner therefore sought the return of the
automobile through an Article 78 proceeding.238

2. The Court's Decision

First, the court addressed the nature of the proceeding, ruling
that the retention of the automobile for more than six months from
the date of seizure constituted a condemnation or taking of the plain-
tiff's property without just compensation.239 The court added that
since the petitioner was not a party to the criminal proceeding, the use
of Article 78 was proper for recovery of the unlawfully seized vehi-
cle.240 Article 78 proceedings are utilized to force a review of the gov-
ernment's decision to seize a person's property. Mandamus will only
issue when the petitioner makes a clear showing that there was an
arbitrary and illegal action without a reasonable explanation or
excuse.24 1 In other words, the petitioner must establish a clear legal
right to the requested relief. 42 The court, therefore, determined that
"arbitrary and capricious" was the applicable standard of review.243

The court immediately dealt with the District Attorney's conten-
tion that the automobile was the instrumentality of the crime of
DWI.2" The County charged that although Schnauder was not driv-
ing, he was equally as "guilty" as the driver since both men were cul-
pable of tampering with the ignition device.245 The court dismissed
this argument finding that the taking and seizure of the petitioner's

237 See id. (noting that as part of his plea agreement, Ferrato waived his right to appeal).
238 See id.

239 See id.

240 See id.

241 See Montecalvo, 695 N.Y.S.2d at 237 (citing Friess v. Monenthau, 383 N.Y.S.2d 784
(1975); Matter of Butts, 323 N.Y.S.2d 617 (2d Dep't 1971).

242 See id. (citing Fehlhaber Corp. v. O'Hara, 384 N.Y.S.2d 270 (3d Dep't 1976)).
243 Id. at 237. "The Court must examine whether the acts of the Respondent, and its

agents, were arbitrary and capricious; an arbitrary and capricious act is one which is based upon
specious and unconvincing grounds, is unreasonable, rests upon nothing more than unfounded
suspicions, or is not made in good faith." Id. (citing 6 N.Y.Jur.2d, Article 78, § 53).

244 See id. at 236.
245 Id. This argument appears to have little relevance and is a poor attempt to link the

petitioner to the DWI charge.
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automobile was "without legal authority. ' '2 6 Most importantly, the
court determined that criminal intent is not an element of DWI.24 7

The court emphasized that it is constitutionally impermissible to
seize the property of a citizen without a public necessity.248 "It is well
settled that an individual's property may not be seized, even if inci-
dental to arrest, unless the same is contraband. '24 9 The court con-
cluded its instrumentality analysis by asserting that:

Unless and until the New York State Legislature proclaims that all
vehicles driven by allegedly drunk drivers constitute contraband sub-
ject to seizure, this Court will not interfere with what is perhaps the
most precious and fundamental of all rights, the right to possess per-
sonal property unfettered by governmental interference. 250

The court summarily held that the District Attorney Office's
retention of the automobile was arbitrary and capricious and without

21sound reasoning. The court ruled that the petitioner had been
denied her property without due process of law in violation of both
the Fourteenth Amendment and Article I, section 6 of the New York
State Constitution.2  Therefore, the court ordered the immediate
return of the automobile to the petitioner, forcing Columbia County
to pay all charges and fees associated with the storage of the automo-
bile at the impoundment facility.253

IV. THE GRINBERG AND MONTECAL vo DECISIONS: ANALYSIS

AND REAcTION

These two cases, although similar on many levels, present both
factual and substantive differences. These differences clearly affected
the conclusions of the respective courts and their decision-making
processes. This section will examine these differences and how they

246 Id.
247 See Montecalvo, 695 N.Y.S.2d at 237 (citing N.Y. VEH. & TRAF. LAW §§ 1192(2), (3)

(McKinney 1999)).
248 See id. (citing U.S. Const. amend. XIV; N.Y. CONST., art. I, § 6; Boyle v. Kelly, 385

N.Y.S.2d 791 (2d Dep't 1976), rev. on other grounds, 42 N.Y.2d 88 (1977)).
249 Id. (citing Boyle, 385 N.Y.S.2d at 795; McClendon v. Rosetti, 460 F.2d 111 (2d Cir.

1972).
250 Id. at 235.
251 See id.
252 See id.
253 See Montecalvo, 695 N.Y.S.2d 235.
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helped determine the judgment reached by each court. Furthermore,
this section will examine and discuss the public opinion and reaction
to the extension of the civil forfeiture laws.

A. Grinberg and Montecalvo: Differences in the Holdings and
Rationale

Since the particular statutes in question are municipal, the most
important factual difference between these cases is a jurisdictional
one. Grinberg is a New York City case dealing explicitly with section
14-140,254 while Montecalvo is a Long Island case.255 However, while
Montecalvo is not relevant to the constitutionality of a particular stat-
ute, it is highly pertinent in examining whether an automobile is the
instrumentality of DWI under New York State law.

In conjunction with jurisdictional differences, the petitioners also
maintained different relationships to the property in question. In
Grinberg, the petitioner was the individual whose vehicle had been
seized for forfeiture.256 Furthermore, Grinberg was the driver of the
automobile who committed the offense in question. However, in
Montecalvo, the petitioner was the lessee of the automobile and was
not directly involved in the ensuing criminal prosecution. 257 Had the
Montecalvo case occurred under the jurisdiction of section 14-140
there is a strong possibility that New York City would have returned
the automobile. This prediction is based upon both the language in
Grinberg and specific comments made by Mayor Rudolf Giuliani.258

However, in Montecalvo, this argument is moot; the innocent owner's
defense did not apply since Columbia County maintained that the
seizure was necessary in conjunction with the prosecution for DWI.259

The courts also took disparate approaches in evaluating the issues
within each case. In Grinberg, Judge Stallman found that the statute
was valid therefore, it was the responsibility of Grinberg to prove that
the application was unconstitutional as applied to him. 260 On the
other hand, Judge Connor in Montecalvo ruled that the seizure was a
taking and, thus, it was the responsibility of the government to estab-

254 See Grinberg, 694 N.Y.S.2d 316.
255 See Montecalvo, 695 N.Y.S.2d 235.
256 See Grinberg, 694 N.Y.S.2d 316.
257 See Montecalvo, 695 N.Y.S.2d 235.
258 See Grinberg, 694 N.Y.S.2d 316.
259 See Montecalvo, 695 N.Y.S.2d 235.
260 See Grinberg, 694 N.Y.S.2d 316.
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lish that the taking was a public necessity.261 Burden shifting leads to
drastically different outcomes within cases with similar factual
scenarios.

Factual and procedural differences aside, there is one core issue
in both Grinberg and Montecalvo: Is an automobile an instrumentality
of DWI under New York State law? Each court's ruling flowed from
a determination of this issue. The Grinberg Court, answering this cru-
cial question in the affirmative, held that, "[a] drunk driver's automo-
bile is the quintessential instrumentality of a crime - the sine qua non
without which the crime could not have been committed. '262 How-
ever, the Montecalvo court answered in the negative, stating:

[u]nless and until the New York State Legislature proclaims that all
vehicles driven by allegedly drunk drivers contraband subject to
seizure, this Court will not interfere with what is most precious and
fundamental of all rights, the right to possess personal property unfet-
tered by governmental interference.263

B. The Public's Outrage: A Review of Public Reaction to Grinberg
and Montecalvo

Reaction to the application of section 14-140 in DWI situations
was fast and furious. Newspapers and law journals offer a sampling of
the general public's view of this highly tenuous application. More-
over, special interest groups quickly enter the fray with the ACLU
and Mothers Against Drunk Driving (MADD) choosing opposite
sides of the battle.

Immediately after Police Commissioner Safir announced the
City's intention to apply section 14-140 to vehicles involved in DWI
arrests, the local print media reacted. 264 The following day, New York
Newsday printed a column in which Norman Siegel of the New York
Civil Liberties was interviewed.265 Siegel claimed that the City was
"applying vicarious liability ... that is antithetical to American juris-
prudence. You should sanction the person who violated the law, not

261 See Montecalvo, 695 N.Y.S.2d 235.
262 See Grinberg, 694 N.Y.S.2d at 320.
263 See Montecalvo, 695 N.Y.S.2d 235.
264 See Dan Morrison, DWI Car Seizures to Start, N.Y. NEWSDAY, Feb. 21, 1999, at A37.
265 See id.

[Vol. 10:2



AUTOMOBILES AS WEAPONS

his family. '266 Siegel added "that their intentions are good and the
way they went about it is wrong. The initiative is unfair and exces-
sive., 2 67 In the same New York Newsday article, Mayor Rudy Giuliani
countered Siegel's assertions stating: "[h]opefully what [the initiative]
will do is have the family concentrate as a unit on why one of their
family members is driving around the streets of the city in a way in
which you could kill another human being. "268 The mayor added,
"[a]nd then maybe we could have even better family life in New
York." 269

New York Newsday continued its coverage two days later, report-
ing that three cars had been seized in the first full day of the new
policy's enactment.270 The article revealed that the first individual to
fall prey to this new policy was Francisco Almonte, a 47-year-old man,
who had eight prior arrests for drunk driving and was currently on
probation for a DWI conviction. Mr. Almonte was certainly not the
sympathetic victim opponents to this new law were searching for.
Mayor Giuliani seized this opportunity to make an interesting analogy
comparing the policy to the O.J. Simpson case. The mayor stated that:
"Simpson was acquitted on criminal charges on a reasonable doubt
standard, but held responsible by a civil standard. ' 272 Once again New
York Newsday went to Norman Siegel for a response.273 Siegel
responded that the "police should not be in the business of acting as
judge, jury and used car dealer, which is what happens when they start
seizing cars based on nothing more than suspicion. 274

Three days after New York City began the new policy Nassau
County began doing the same.275 Nassau County added, however, that
it would most likely return rental cars, leased cars, cars with outstand-
ing bank loans, and cars driven by those who are not the registered

266 Id.
267 Id.
268 Id.

269 Id.
270 See Graham Rayman and Karen Freifeld, City Seizes 3 Cars / The first collars under

DWI rule, N.Y. NEWSDAY, Feb. 23, 1999, at A3.
271 See id.

272 Id.

273 See id.

274 Id.

275 See id.
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driver.276 Neal Lewis, executive director of the Long Island Neighbor-
hood Network and an avid supporter of this new application of civil
forfeiture, felt that the exceptions ate away at the effectiveness of the
rule.277 Lewis rhetorically asked this question in New York Newsday:
"[s]o, are all the drunks going to get leases or keep buying new cars?
... I don't know." '278 Once again Siegel reiterated that it is the prov-
ince of the state legislature, not the county, to amend punishments to
current criminal laws.279

In quick succession, newspapers stopped merely reporting the
forfeitures and began questioning the soundness of this new practice.
The New York Times questioned the legal reasoning behind Mayor
Giuliani's new program, adding that "might the punishment-seizing,
say a $50,000 car-be deemed out of proportion with the offense? 28 °

The Wall Street Journal also began criticizing this new policy, stating
that "[w]ith plenty of Mercedes sedans cruising Midtown, the tempta-
tion will be for the police to pull over and administer a Breathalyzer
to anybody whose car they fancy. ' 28 1 The article also wondered "how
enthusiastic they would be if all the proceeds from the sales of the cars
instead went to MADD or something else. 282

When Norman Siegel announced on February 28, 1999, that the
New York Civil Liberties Union was challenging the statute on behalf
of Pavel Grinberg, the announcement fostered public reaction to both
the policy and the lawsuit. Siegel stated that he thought the policy was
"more about Giuliani authoritarianism and his yearning to be on the
national [political] stage. 283

Constituents also felt the need to chime in both for and against
the new application of the forfeiture laws. Bob Harwood, a bartender
at Billy Glenn's Restaurant in Brooklyn Heights stated: "I don't know
if anyone is drinking any less, but I have to think people are being a

276 See Al Baker, Seize and Desist, Nassau To Impound Most Cars After Arrests For DWI,
N.Y. NEWSDAY, Feb. 24, 1999, at A3.

277 See id.
278 Id.
279 See id.
280 Alan Finder, Drive Drunk, Lose the Car? Principle Faces a Test, N.Y. TIMES, Feb. 24,

1999, at B1.
281 Editorial, Review & Outlook: B.A.D.D., WALL ST. J., Feb. 25, 1999, at A18.
282 Id.
283 Sean Gardiner, Seizures Challenged / NYCLU demands return of car taken in DWI

charge, N.Y. NEWSDAY, Feb. 28, 1999, at A3.
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little more circumspect., 284 One patron in Billy Glenn's added, "What
you do is, you go out with your best friend and you switch cars. Or if
you're a two-car family and one of them is a junker, you take the
junker out. ' 25 In responding to criticism, including the possibility
that a person acquitted in criminal court could lose his car in civil
court, Mayor Giuliani stated that the City would only seek forfeiture
after acquittal in cases in which "it's one of those acquittals in which
the person was guilty, but there is just not quite enough evidence" to
convict them by the reasonable doubt standard.286

Despite all the grousing about the policy and the impending court
challenges, Mayor Giuliani declared the program a success on March
31, 1999. The Mayor reported that in the first thirty-two days of the
program, there had been almost a 40% drop-off in alcohol-related
accidents.287 The Mayor also added that there were 114 fewer drunk-
driving arrests.2 8

V. ANALYSIS: SECTION 14-140 MISAPPLIES INSTRUMENTALITY LAW

Civil forfeiture has historically faced a plethora of constitutional
challenges concerning much of the Bill of Rights. This section exam-
ines section 14-140 in relation to these challenges and the resulting
Supreme Court decisions, thus establishing that the application of sec-
tion 14-140 to vehicles seized in DWI arrests does not meet the stan-
dard for instrumentality law. Furthermore, even if we assume that
automobiles can be instrumentalities of DWI cases, the forfeiture of
the vehicles is in violation of the Eighth Amendment Excessive Fines
Clause. Finally, an examination of this issue through public choice
economics reveals the perverse incentives created by the application
of section 14-140.

A. Bajakajian v. United States: The Essence/Instrumentality Debate
The Bajakajian holding offers a ray of light in an effort to over-

turn the Grinberg decision and discontinue the forfeiture of
automobiles obtained through DWI arrests. In Bajakajian, the Eighth

284 Id.
285 Id.
286 Elaine Rivera and Robert F. Howe, Gotham on the Wagon: New York City takes on

drunk drivers by taking away their cars. Can this be constitutional? TIME, Mar. 8, 1999, at 40.
287 See Sean Gardiner, Mayor: DWI Plan Seems a Success, N.Y. NEWSDAY, Mar. 31, 1999,

at A28.
288 See id.
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Circuit offered an instrumentality analysis, which was implicitly
endorsed in the court's dicta.289 In Bajakajian, the court reasoned that
the money being transported through customs was not the instrumen-
tality of the crime because it was the essence of the crime.290 By
"essence," the court reasoned that the money could not have been the
instrument that facilitated the crime because carrying the money was
the crime.291 In other words, perhaps the bag Bajakajian used to carry
the money could be considered the instrumentality of the crime; or
had Bajakajian tried to drive the money over an international border,
then the automobile could qualify as the instrumentality of the

292crime. In each hypothetical, the instrument changed, but the money
always remained. Therefore, the money was the essence of the crime,
while the automobile or the bag would be the instrumentality of the
crime.

This same analysis should be used to examine DWI cases. Judge
Stallman himself stated that the automobile was "the sine qua non
without which the crime could not have been committed. '293 Under
the holding in Bajakajian, this makes the automobile the essence of
the crime, not an instrumentality, as the Grinberg Court professed. It
is impossible to be arrested and convicted for DWI without first get-
ting behind the wheel of the car. Therefore, the automobile is not the
facilitator of the crime; it is the crime. Thus, the automobile cannot
meet the instrumentality standard established in Bajakajian. Had the
individual used the automobile to facilitate another crime, such as
drug trafficking or some violent crime, then the instrumentality argu-
ment becomes a viable recourse for law enforcement to utilize in a
forfeiture proceeding.294 However, under its present use within the
specter of DWI, civil forfeiture is no more than disingenuous boot-
strapping designed to achieve a desired result through a backdoor,
which a city could not achieve through legitimate means. In other

289 See Bajakajian v. United States, 84 F.3d 334 (9th Cir. 1996).
290 See id. at 338.
291 Id.
292 See id. at 338 n.7.
293 Grinberg, 694 N.Y.S.2d at 320.
294 While this type of action is more viable because it is supported by a strong and consis-

tent body of case law, it is still an action based primarily on an arcane form of government
seizure predicted on the concept that property may be found culpable. Therefore, any distinc-
tion this article draws between civil forfeiture of automobiles and forfeiture of other property
(both personal and real) is not intended as an endorsement of civil forfeiture in any form or
iteration.
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words, in cases where they fail to get a conviction they try civil
forfeiture.

This application of section 14-140 is not legitimate instrumentality
law. In the context of DWI cases, the automobile fails all instrumen-
tality tests. These requirements demand that the property in question
facilitate a crime. Section 14-140 offers no distinction between those
automobiles used for facilitation of the crime and those that are the
essence of the crime. This non-distinction serves to expose the basic
failures of this overly broad and unconstitutional statutory
application.

B. Eighth Amendment Excessive Fines Clause

The Eighth Amendment Excessive Fines Clause is another strong
avenue through which § 14-140 is susceptible to attack. The Supreme
Court recognized in both Bajakajian2 9 and Austin... that civil forfei-
ture can, in certain instances, violate the Eighth Amendment. The
Court in Bajakajian held that the seizure must be proportional to the
offense.297 Furthermore, in Austin the Supreme Court clearly stated
that civil forfeiture is punishment and therefore, requires examination
under the Eighth Amendment.298

The seizure of automobiles for drunk driving is the clearest exam-
ple of a violation of these proportionality principles. In Grinberg, the
Appellate Division held that the seizure was neither unjust nor too
severe.299 This overly simplistic analysis ignores the deeper ramifica-
tions of civil forfeiture law. The court offered no substantive explana-
tion of this belief, even though the severity of the seizure appears to
be a topic of great importance within Supreme Court review.300 A
thorough examination of automobile forfeiture for DWI reveals an
antithetical conclusion to that reached by the Appellate Division in
Grinberg because the seizure is too severe and unjust for several rea-
sons.30 1 First, prices and values of cars vary greatly from one model to

295 See Bajakajian, 524 U.S. 321.

296 See Austin, 509 U.S. 602.
297 See Bajakajian, 524 U.S. 321.
298 See Austin, 509 U.S. 602.
299 See Grinberg, 698 N.Y.S.2d 218.
300 See id.
301 See id.
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the next.3 °2 Some cars are worth much more than other cars, and car
owners have different personal value for their cars. Second, some
people own one car, needing it to maintain employment, while others
own many automobiles. This is not a defense of drunk driving. This is
merely an observation that establishes the vast disparity in the penalty
the statute imposes. The wide range in both monetary and individual
subjective value establishes a lack of consistency in the application of
section 14-140.

This statute cannot, by the nature of the seizure itself, be applied
equally to all citizens. Obviously, money and financial status play a
role within the criminal justice system. However, the realism of finan-
cial disparity does not excuse, justify or legitimize a statute that pro-
fesses to punish equally against all those who commit the act, but
instead creates a scenario in which equal treatment, even as a baseline
goal, can never be achieved. The seizure of an automobile, without
regard to conviction, is itself an excessive fine. However, the addi-
tional disregard for the individual value of these automobiles further
establishes that section 14-140 violates the Eighth Amendment.

There can be no dispute that drunk driving is a serious offense
and must be treated as such. However this statute treats equally those
who are and are not convicted. Drunk driving fines should be
addressed though criminal proceedings, not through a backdoor civil
forfeiture statute. The City has laudable goals.30 3  Taking the
automobiles of those who are committing this crime serves a two-fold
purpose; it (1) limits the ability to commit the act again (recidivism),
and (2) creates an incentive not to commit the act in the first place
(deterrence). However, these objectives, while legitimate in criminal
court, are draconian in civil court. It is not laudable to confiscate the
automobiles of those acquitted of these charges, nor is it laudable to
use a backdoor approach to criminal penalties. Rather, it is a mis-
guided attempt to solve a legitimate problem through illegitimate
means.3" Unfortunately, the City has determined that those acquitted

302 The possibility clearly exists that the police will target more expensive cars and ignore
the less expensive ones. Moreover, since the value of the car is the punishment, the disparity in
value will cause a disparity in punishment.

303 While the City's goals are laudable, the public choice analysis, which follows, shows how
laudable goals can lead to antithetical results.

304 If the person is convicted of DWI, then perhaps a judge should maintain the power to
take his car at sentencing. However, a person acquitted in criminal court should not be punished.
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are actually guilty, just not proven so.3 °5 This misguided baseline
assumption is at the root of the problem. The violation of the Eighth
Amendment is merely the resulting effect.

C. Innocent Owner's Defense Issues: The Escape Hatch Problem

In an attempt to handle the real implication of this unconstitu-
tional policy, the City has announced that it will return the
automobiles of citizens who were not involved in the commission of
the offense.3"6 While this implicit recognition of the innocent owner's
defense may on its face, appear to be a step forward, it actually creates
other unnecessary problems.

First, the Supreme Court has explicitly and repeatedly rejected
the innocent owner's defense. Second, the defense attempts to com-
promise the law to pacify the constituency. However, it is merely a
misguided attempt to instill further the concept that those arrested are
automatically guilty. This plan is full of loopholes that will serve only
to complicate a rule that should not exist in the first place. Most
important, it will have the perverse effect of incentivizing people not
to use their own automobiles, but to use someone else's. Although
this is not the intent of the provision, it clearly follows as the necessary
result. The attempt to insulate innocent owners may be a step in the
right direction. However, the more appropriate focus should be on
banning the application of the provision against those who are not
convicted of the offense. What the City fails to grasp is that, under
our system of justice, all individuals are "innocent" until proven
guilty. This foundational tenet should not apply only to those who are
indirectly affected by the conduct of others, but all citizens are entitled
to this crucial presumption of innocence. The government should
take the automobiles of those convicted and return those of the
acquitted. Any other solution is unconstitutional and violates the
Eighth Amendment Excessive Fines Clause.

305 The comments by Mayor Giuliani comparing civil forfeiture cases to that of O.J. Simp-
son depict the City's attitude on this subject.

306 This stance breaks from Supreme Court jurisprudence in Bennis.
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D. Fourth Amendment Concerns
There have been few challenges to civil forfeiture through the

Fourth Amendment.3"7 In Boyd v. United States, the Supreme Court
held that the Fourth and Fifth Amendments apply to forfeiture actions
because they are "quasi-criminal" in nature and serve a punitive pur-
pose.3"8 Since Boyd, there has been little movement concerning the
Fourth Amendment. This lack of challenge is for good reason. As the
Grinberg Court pointed out, the seizure of the automobile, upon
probable cause, may rest on a number of exceptions to the warrant
requirement. These exceptions, including the plain-view exception,
the automobile exception, and the search incident to arrest exception,
give the police broad power to search the automobile. The logistics of
the situation in which an individual is arrested allow the police to take
the automobile into custody, at least temporarily. Civil in rem forfei-
ture has not been historically fought on Fourth Amendment grounds
because these issues are typically disposed of within the criminal
arena, by attempting to establish that the stop itself was unreasonable.
Once the automobile is stopped and the arrest is made, the Fourth
Amendment offers little insulation against the seizure of the
automobile.

E. Due Process and the Fourteenth Amendment
The Due Process Clause of the Fifth Amendment, applied to the

states through the Fourteenth Amendment, states that no "person...
shall ... be deprived of life, liberty, or property, without due process
of law."3 09 The Supreme Court has held that civil in rem forfeiture
does not violate the Fifth Amendment Due Process Clause.310 The
Court does require a pre-seizure hearing for the forfeiture of real
property, typically homes.3 ' However, in the case of automobiles, the
Court has not mandated such a pre-seizure or an immediate post-
seizure hearing. The Court consistently has used the inherent mobil-
ity and transferability as justification for this ruling. t2 Based upon

307 The Fourth Amendment states that the "right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable searches and seizures, shall not be vio-
lated..." U.S. CONsT. amend. IV.

308 116 U.S. 616 (1886).
309 U.S. CONST. amend. V; U.S. CoNsT. amend. XIV.
310 See James Daniel Good Real Property, 510 U.S. at 48.
311 See id.
312 See id.

[Vol. 10:2



AUTOMOBILES AS WEAPONS

these holdings, it seems doubtful that the application section 14-140 to
DWI charges will be overturned on due process grounds. The Court
does not recognize the innocent owner's defense, except in situations
in which the property was stolen. Moreover, section 14-140 appears to
offer the innocent owner an "escape hatch." Finally, the mandated
hearing within 25 days of seizure also works against a successful due
process violation claim. Therefore, due process remains an invalid
avenue through which this statutory application can be overturned.

F. Incentivizing Police Corruption: Public Choice Analysis

In addition to being problematic on both constitutional and moral
levels, section 14-140 creates perverse incentives for law enforcement
personnel. Civil forfeiture, in general, creates poor incentives; how-
ever, this application in particular, incentivizes corruption through
profit seeking. Donald Boudreaux and A.C. Pritchard explore this
concept of incentivizing corruption in tremendous depth.313 Bou-
dreaux and Pritchard lay out a public choice 314 analysis of civil forfei-
ture concerning drugs, in which they conclude that "civil forfeiture
leads to (1) bigger government; (2) inefficient and overly aggressive
enforcement of drug laws; and (3) increased violence and theft." '315

These conclusions are predicated upon and enforced by the clear fact
that liability in civil forfeiture proceedings is a result of the property's
use in the crime rather than the seriousness of the crime itself.316

In creating a normative model for law enforcement behavior, one
might try to advance incentives that motivate law enforcement to pro-
tect and prohibit behavior, which we as a nation find most abhorrent
and dangerous. These normative ideals are expressed through the
punitive sanctions attached to each individual crime.317 While many
differ as to the relative success or failure of specific applications of
such incentives, there is little disagreement that there must be a dis-

313 See generally Donald J. Boudreaux & A.C. Pritchard, Civil Forfeiture and the War on
Drugs: Lessons from Economics and History, 33 SAN DIEGO L. REV. 79 (1996).

314 Public choice uses an economic model to evaluate and predict the behavior of political
and governmental institutions.

315 Boudreaux & Pritchard, supra note 313, at 92.
316 See id.
317 The crime of kidnapping does not carry the same punishment as murder, for if it did,

there would be no incentive for the perpetrator not to commit the murder. These types of incen-
tives play a fundamental role in the criminal justice system.
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tinction between crimes and an ordered preference... as to which to
punish most severely.319

The allocation of resources, a baseline indicator of preferences,
should be predicated on society's interests concerning the relative
seriousness of each crime and the damage it causes. However, civil
forfeiture serves only to alter law enforcement behavior for the worse
through creating perverse incentives. In other words, civil forfeiture
creates a system that encourages law enforcement to create a set of
ordered preferences that suit their internal needs and desires, rather
than those of the public who depend upon them. The ability of law
enforcement to capture profits through the application of civil forfei-
ture statutes changes the application of laws themselves. Ultimately,
the distinct possibility exists that instead of focusing on preventing
murder, society's chosen top priority, the police will choose to target
drug dealing because of the civil forfeiture component. In other
words, drug arrests, as opposed to arrests for murder, lead to the
internalization of profits for police, through the application of civil
forfeiture.32 °

Boudreaux and Pritchard's conclusions are easily exemplified
within the application of section 14-140. Drunk driving is a serious
crime, but perhaps not as serious as some others. Civil forfeiture and
its profit-seeking component may cause law enforcement to pursue
drunk drivers at a greater rate than they should. Because law enforce-
ment has a limited amount of resources to allocate, prevention of
other types of crime will necessarily suffer from lack of attention. This

318 "Ordered preferencing" is a term of art, used in public choice economics. It simply
means that all individuals set preferences as to what is most important to them and then allocate
resources accordingly.

319 See Boudreaux & Pritchard, supra note 312 (stating that "[e]conomic analysis teaches
that penalties should match the seriousness of the crime. Holding the probability of apprehen-
sion and conviction constant, perpetrators of more serious crimes should be punished more
severely than perpetrators of less serious crimes"); see also, RICHARD A. POSNER, ECONOMIC
ANALYSIS OF LAW 233-31 (4th ed. 1992).

320 See Boudreaux & Pritchard, supra note 312, at 92. Boudreaux and Pritchard also con-
clude that civil forfeiture changes the incentives of those involved in the prohibited activity. If
the activity is drug dealing, then Boudreaux and Pritchard state that civil forfeiture raises the
cost of being involved in the activity at a low level. While this may seem positive on the surface,
it is in fact quite detrimental because instead of getting out of the "business" altogether, the
participant chooses to seek a higher profit in an effort to allow the reward to equal the risk.
Therefore, a drug dealer involved in the sale of marijuana, a comparatively low-income business,
will choose to sell "harder," more profitable drugs instead. However, while accurate, this analy-
sis is not likely to be a significant factor within a drunk driving analysis. See id.
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is not consistent with the ordered preferences of society and it is detri-
mental to our nation. In sum, section 14-140 creates a set of incentives
that is detrimental to those who are seeking to prohibit the conduct
and may also alter the behavior of those likely to participate in the
conduct. This analysis offers another powerful reason to eliminate the
application of section 14-140 to DWI situations.

VI. CONCLUSION

The history of civil forfeiture is long and varied. Its English com-
mon-law roots illustrate that, while its goals and objectives are lauda-
ble, civil forfeiture ignores many of the basic precepts upon which this
nation was founded. The legal fiction of holding the property guilty,
instead of the individual, is not a strong enough justification to con-
tinue this abusive practice. However, short of banning civil forfeiture
entirely, a strong and necessary first step must be the elimination of
the application of Administrative Code section 14-140 to DWI
charges. First, the application does not meet the modern understand-
ing of instrumentality law. Second, it violates the Eighth Amend-
ment's Excessive Fine's Clause. Third, it is improperly applied
uniformly to both those convicted and those acquitted of the charges
against them. Finally, it creates poor incentives for law enforcement
officers, who seek profit through policing. Automobiles should be
taken only after a valid conviction for DWI. Forfeiture should not be
a civil remedy sought by a municipality when there is no conviction.

Section 14-140, as applied to DWI, reveals the frustration associ-
ated with the helplessness of enduring recidivism in cases in which it
may be prevented. However, the mere fact that the recidivism occurs
does not validate the misuse of civil forfeiture law. This article
endorses the seizure of automobiles from those convicted of DWI in
cases in which the trier of fact finds that punishment appropriate. This
article condemns any practice, including the specific use of section 14-
140, which inflicts criminal sanctions without regard to criminal
conviction.
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