
GROUP IDENTITY:
CHANGING THE OUTSIDER'S PERSPECTIVE
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[T]hose who seek to use the law to help empower and positively change
the status of a group... must, in their theory and practice, be concerned
with the origins, nature, and structure of legal language and legal rea-
soning. To tame the beast you must know the beast.2

Black/White. Croat/Serb. Redneck/Yankee. Liberal/Conserva-
tive. Human nature cannot seem to resist grouping and labeling peo-
ple by their beliefs, where they're from,3 their ethnicity, or by a
multitude of other criteria.' Groups are used by everyone from the
relatively benign teenager who begs for an extra hour on her curfew
because "everyone else stays out until then" to the malevolent leader
who orders ethnic cleansing to "purify the species/the country/the
world. '

1 Assistant Professor, University of Tulsa College of Law. J.D., University of Michigan;
B.A., Trinity University. The author would like to thank Larry CatA Backer, Kim Forde-Mazrui,
and David Moss for their helpful comments. Thank yous also go to my research assistants, K.J.
Miller and Richard Zecchino, as well as to the University of Tulsa's Faculty Summer Develop-
ment program for its financial support. An earlier version of this paper was presented at the
1998 Law & Society Conference.

2 Lucinda M. Finley, Breaking Women's Silence in Law: The Dilemma of the Gendered
Nature of Legal Reasoning, 64 NOTRE DAME L. REV. 886, 890 (1989).

3 "Where they're from" means more than just a person's country of origin. Groups can also
be formed by people in a particular geographic region, a particular state, a particular city, or
even a particular neighborhood. For an interesting discussion of how community social organi-
zations can be used to combat crime, see Tracey L. Meares, It's a Question of Connections, 31
VAL. U. L. REV. 579 (1997).

4 See, e.g., Rebecca Tsosie, American Indians and the Politics of Recognition: Soifer on Law,
Pluralism, and Group Identity, 22 L. & Soc. INQUIRY 359, 359 (1997) ("On college applications,
prospective students are required to check boxes describing ethnicity. Minority student associa-
tions on college campuses struggle with definitions of 'Hispanic' and 'Black' and divide over
whether to admit students of other ethnicities to membership. Voters are asked to identify
themselves as residents of a certain state and members of a particular political party. Commu-
nity groups fume over redistricting decisions that would dilute the minority vote or, alternatively,
give minority groups a vote. It seems that group identity and differences are important .... ).

5 See, e.g., Guyora Binder & Robert Weisberg, Cultural Criticism of Law, 49 STAN. L. REV.
1149, 1172 (1997) ("The less confidence we feel in the coherence of our own purposes and princi-
ples, the greater the temptation to identify ourselves in contrast to a malignant ideology.").
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Sometimes people refer to groups because it is a way to empha-
size the magnitude of a particular problem. It's one thing to say that
George from the next dorm seems to get drunk every weekend. It's
another to say that forty percent of all college students have a serious
drinking problem.6 Sometimes people refer to groups because it is a
way to depersonalize and demonize the individuals who belong to that
group. "Indians are a bunch of drunken deadbeats who depend on
government handouts because they're too lazy to work."'7  "Welfare
moms are drug addicts who have kids to increase their government
check and help pay for their habit."8

These are just a few examples to illustrate how groups and group
identity can be used and misused to achieve a particular purpose. This
article takes a closer look at the use of groups and group identities for
purposes of argument, with the hope of shedding some light on this
common phenomenon.9 Before I delve too far into my argument,
though, I do need to make one preliminary note. I am concerned here
with the outsider's perspective; with the way members outside a given
group define that group's identity, not with the way a particular group
defines itself. I do this for two reasons. First, while there is a relation-

6 Forty percent of all college students report binge drinking at least once within two weeks
of being surveyed. L.D. Johnston, P.M. O'Malley & J.G. Bachman, National Survey Results on
Drug Use from the Monitoring the Future Study, 1975-1994. College Students and Young Adults,
NATIONAL INSTITUTE ON DRUG ABUSE, VOL. II (1996).

7 See, e.g., Stephen Magagnini, Metro City College Head to Extend a Public Apology to
Indians '95 Incident has Long Stirred Resentment, SACRAMENTO BEE, May 23, 1998, B5 ("When
Indians students asked to use Hughes Stadium for their annual Pow-Wow, one administrator
allegedly asked, 'Does this mean we will have to deal with a bunch of drunken Indians?"');
Shawn D. Lewis, Special Report: Native Americans: For Some, Casinos Worsen the Struggle to
Uphold Culture, DETROIT NEWS Apr. 30, 1997, D1 ("Therrien is eager to shatter stereotypes that
unfairly label American Indians: drunkards, painted warriors, mystics, people who are lazy.
indifferent and live on reservations.").

8 See, e.g., Children of Addicts, L.A. TIMES Nov. 20, 1997, at B8 ("[M]ost of these drug-
addicted moms and dads collect welfare checks for these children and use the cash for their next
high"); Timothy Michael Tysver, Editorial: Welfare and Drug Abuse, ATLANTA J. CONST., Jan.
29, 1997, at A12 ("Why should I have to pay for a crack-addicted baby whose mother made the
choice to get high? As a taxpayer, I am expected to give a person a welfare check, which she
uses to get high. When the money is gone, she gives up her body for drugs and gets pregnant,
and I am expected to pay for the drug-addicted child and treatment for the mother .... ").

9 This article is focused almost exclusively on the process of defining group identity and on
how group identity is used for purposes of argument. It does not attempt to discuss the morality
of these endeavors. It is implicit, however, that morality might (would?) require us to treat
groups and group identity more fairly. For more about morality and law, see Calvin Woodward,
Thoughts on the Interplay Between Morality and Law in Modern Legal Thought, 64 NOTRE
DAME L. REV. 784 (1989).
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ship between an insider's and an outsider's definition of a given
group's identity, these two perspectives can be treated separately.'0
Indeed, in some ways they must be separated or they cannot be mean-
ingfully explored within the confines of a single article. Second,
because I predominately work in areas involving a minority or
marginalized group, the outsider's perspective is crucial to achieving
legal reform.

Ultimately, this article explores how groups are defined by out-
siders, and how to correct misdefinitions. Part I reviews some basic
functions of our legal system and explores the role of groups and
group identity in those functions. Part II takes a more specific look at
group identity and examines some of the common uses (and misuses)
of group identity in the areas of welfare law, Section 1983, habeas
corpus, and federal Indian law. Part III uses this examination as the
foundation for a more abstract look at the ways groups are defined
and used. Finally, Part IV concludes by developing ways to counter-
act negative manipulations of group identity.

I. A LOOK AT THE ROLE OF GROUP IDENTITY IN OUR LEGAL

SYSTEM

Group identity, and the way that people define various groups,
plays an important role in our legal system. An explanation of that
role must start by looking at the basic structure of our legal system. In
theory, legislatures are supposed to be the primary sources of law in

10 For a discussion of how "insiders" can define group identity, see Chris K. Iijima, The Era
of We-Construction: Reclaiming the Politics of Asian Pacific American Identity and Reflections on
the Critique of the Black/White Paradigm, 29 COLUM. HUM. RTS. L. REV. 47 (1997). See also
Diane F. Orentlicher, Citizenship and National Identity in INT'L LAW AND ETHNIC CONFLICT
(David Wippman ed., 1987). See Robert S. Chang & Keith Aoki, Centering the Immigrant in the
Inter/National Immigration, 85 CAL. L. REV. 1395 (1997); Francisco Valdes, Under Construction:
Latcrit Consciousness Community & Theory, 10 LA RAZA L.J. 1 (1998); Rachel Guglielmo,
Three Nations Warring in the Bosom of a Single State: An Exploration of Identity and Self-Deter-
mination in Quebec, 21 FLETCHER F. OF WORLD AFF. 197, 213 (1997) (discussing how the James
Bay Project (a hydroelectric dam) forced the Cree to organize and form a political group). In
her article, Ms. Guglielmo also briefly explains one of the potential connections between an
insider's and an outsider's view of a particular group:

To win the right to self-determination and thus the possibility (however remote) of a state
of one's own, it is first necessary to establish one's existence as a people - and to gain
recognition as such. This recognition must be won from within the group in order to
create a certain internal cohesion and to consolidate political support. It must also be
won from without: the recognition of other states confers a necessary and much-desired
stamp of legitimacy.

Id. at 199.
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this country." The executive branch enforces the law, and the judicial
branch stands ready to interpret the law and resolve disputes. Arch-
ing above all these sources is, of course, the omnipresent U.S. Consti-
tution which places certain limitations on the powers of governmental
institutions. In reality, it is not quite so simple. Congress and state
legislatures are not the only sources of laws. The executive branch
makes laws through administrative regulations, and administrative law
judges make law when they interpret both those regulations and stat-
utes. For that matter, judges of all types make law, as their determina-
tions serve as precedent for future cases.

For purposes of this article, however, we do not need to immerse
ourselves in all these intricacies. My goal here is to illustrate the role
group identity plays in our legal system, not to provide a definitive
account of that role. In other words, the purpose of this article is to
begin the exploration of this process, not conclude it by offering a
final polished theory. Thus, for purposes of this article, it is enough to
say that legislatures enact a significant number of the laws in this
country, and those legislatures are susceptible to political pressure.

Many (if not most) statutes are a result of this political pressure.
The framers and ratifiers of the U.S. Constitution recognized that this
pressure might sometimes cause the government to trample on indi-
vidual rights, so they included provisions designed to shield the indi-
vidual against the overreaching of the government.12 For example, the
U.S. Constitution prohibits governmental restrictions on freedom of
speech, with the goal being to create a system where the populace is
free to speak out and criticize the government. 13

Individuals belonging to minority groups cannot rely, however,
on these constitutional provisions for complete protection against the
"tyranny of the majority."' 4 For one thing, these constitutional provi-
sions are not all-encompassing; only certain rights are established and
protected. Not every subject or even most subjects are addressed by
constitutions (federal, state, and/or tribal), although some state consti-

11 At least for the federal and state systems. The structure of tribal governments varies
greatly, and a complete discussion of them is outside the scope of this paper.

12 See THE FEDERALIST No. 51 (Alexander Hamilton, James Madison).

13 "Congress shall make no law... abridging the freedom of speech ...." U.S. CONST.
amend I.

14 See THE FEDERALIST No. 51 (Alexander Hamilton, James Madison).
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tutions are more comprehensive than others. 5 The U.S. Constitution
has little to say, for example, about welfare law 6 or about federal
Indian law. 7

Second, the rights that are established are not necessarily abso-
lute, even if their language might seem to indicate otherwise. As we
all know, the way language is interpreted, implemented, and enforced
allows considerable leeway in the scope of particular constitutional
protections. This leeway gives legislators, executive officials, and
judges the power to restrict or expand the protections available to
members of a minority group. This can be done, for example, by
interpreting the scope of the right more broadly or more narrowly.
An example of this interpretive process can be found in this decade's
dispute over the scope of the First Amendment's free exercise
clause.' 8

Beginning in 1963 with Sherbert v. Verner,19 the Supreme Court
developed a line of cases which interpreted the free exercise clause to
mean that absent a compelling interest, state and federal governments
could not impose a significant burden on religion. In 1990, the

15 For example, compare the specificity of the Oklahoma Constitution to the Connecticut
Constitution. The Oklahoma Constitution has twenty-nine articles (compared to Connecticut's
fourteen) and addresses such minutiae as details about kerosene. OKLA. CONsT. art. XX , § 2.
("Until changed by the Legislature, the flash test provided for under the laws of Oklahoma
Territory for all kerosene oil for illuminating purposes shall be 115 degrees Fahrenheit; and the
specific gravity test for all such oil shall be 40 degrees Baume.").

16 The Constitution does not explicitly mention welfare anywhere, although the due pro-
cess clause has been interpreted in some instances to apply to welfare payments. See, e.g.,
Goldberg v. Kelly, 397 U.S. 254 (1970).

17 The majority of federal Indian law has been created by federal courts (through opinions)
or by Congress (through statutes). See Melissa L. Koehn, Civil Jurisdiction: The Boundaries
between Federal and Tribal Courts, 29 ARIZ. ST. L. J. 705, 708-13 (1997). The Constitution
explicitly mentions Native Americans only three times. The first mention is in Article I, section
2, clause 3: "Representatives and direct Taxes shall be apportioned among the several States...
according to their respective Numbers ... excluding Indians not taxed..." U.S. CONST. art. I,
§ 2(3); the second mention comes in Article I, section 8, clause 3: "The Congress shall have
Power to regulate Commerce ... with the Indian Tribes." U.S. CONST. art. I, § 8(3). The final
mention occurs in the Fourteenth Amendment: "Representatives shall be apportioned among
the several states according to their respective numbers, counting the whole number of persons
in each state, excluding Indians not taxed." U.S. CONST. amend. XIV. The relationship between
tribal governments and their members are not bound by the provisions of the Constitution. See,
e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978); Talon v. Mayes, 163 U.S. 376 (1896).
The proposition follows from the fact that the Constitution was essentially a compact between
federal government and states. Tribes did not consent to or ratify the document.

18 "Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof..." U.S. CONsT. amend I.

19 374 U.S. 398 (1963).
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Supreme Court altered this test and the scope of the free exercise
clause, with its decision in Employment Division v. Smith.2° In Smith,
the Court cut back on the constitutional protections by declaring that
the government does not need to demonstrate a compelling interest
when a burden is imposed pursuant to a religiously neutral law.2'
Congress attempted unsuccessfully to return to the previous test with
the Religious Freedom Restoration Act.22

While this free exercise example shows how interpretation can
alter the scope of a constitutional protection, perhaps even greater
power lies in the areas of implementation and enforcement. Our legal
system lives and breathes procedure. To vindicate any substantive
legal rights, one must follow the proper procedures. This holds true
regardless of whether you seek to vindicate that right in the court-
room, in the offices of the administrative bureaucracy or on the floor
of the legislature. While procedures do serve the function of preserv-
ing order (and even sometimes fairness), they can also serve as a way
to wear down a petitioner and turn the process from one of justice
into one of attrition. I have written about the procedural hurdles that
federal courts have erected to confront both § 1983 plaintiffs and
habeas petitioners.23 Indeed, I am not the only one who has observed
that the courts have embarked on a mission to raise the procedural
barriers for these types of lawsuits.24 We may agree or disagree about
the merits of that process, but the process itself has indisputably
occurred. And it is a vivid illustration of the intimate relationship
between substance and procedure. Unless proper procedures are fol-
lowed, our system often simply does not care about the merits of a

20 494 U.S. 872 (1990).
21 See id.
22 Religious Freedom Restoration Act of 1993, 42 U.S.C. § 2000bb (1994). The U.S.

Supreme Court struck down most of the provisions in this statute in City of Boerne v. Flores, 521
U.S. 507 (1997) (holding that in passing the statute, Congress exceeded the scope of its authority
under section five of the Fourteenth Amendment).

23 See Melissa L. Koehn, The New American Caste System: The Supreme Court and Dis-
crimination among Civil Rights Litigants, 32 MIcH. J.L. REFORM 49 (1998), and Melissa L.
Koehn, A Line in the Sand: The Supreme Court and the Writ of Habeas Corpus, 32 TULSA L.J.
389 (1997).

24 See, e.g., Sheldon Nahmod, The Restructuring of Narrative and Empathy in Section 1983
Cases, 72 CHI.-KENT L. REV. 819 (1997); Jack M. Beermann, A CriticalApproach to Section 1983
with Special Attention to Sources of Law, 42 STAN. L. REV. 51 (1989); Harry A. Blackmun,
Section 1983 and Federal Protection of Individual Rights - Will the Statute Remain Alive or Fade
Away? 60 N.Y.U. L. REV. 1 (1985); Sheldon H. Nahmod, Section 1983 Discourse: The Move
from Constitution to Tort, 77 GEO. L.J. 1719 (1989).
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substantive claim. The courts are not the only ones engaged in raising
and lowering procedural barriers; Congress also plays the procedural
game, as evidenced by the relatively recent Prisoner Litigation
Reform Act 25 and the Antiterrorism and Effective Death Penalty
Act.26

This power to expand or restrict substantive rights through inter-
pretation, implementation, and enforcement opens the door to discus-
sions (arguments?) about the best use of that power. This is where
group identity plays a role in the system. These discussions can arise
in a variety of contexts. One example would be within the circum-
stances of a particular case - "should we punish Officer X for using
excessive force in arresting John Q. Suspect?" Regardless of the out-
come of that suit, the court will send a message to both the group
known as "police officers" and the group known as "suspects" about
the types of behavior that will - or will not - be tolerated. These
messages will also be heard by the group known as the "general pub-
lic" and will affect how that group views "police officers," "suspects,"
and the entity collectively known as the "legal system." One simply
has to remember the first trial of the officers accused of beating Rod-
ney King to have a vivid (if extreme) example of this process.

These discussions can also come in the broader context of legisla-
tion. In this context, the attention of the legislators may be captured
by a particularly poignant individual situation, but the legislators will
(hopefully) be forced at some point to examine the broader ramifica-
tions of legislation in this area. How can/should a bill be written to
address a particular problem? It will necessarily have to take into
account the demands and interests of the various groups involved,
although the degree to which the various groups are considered may
vary depending on the political strength of the group. That political
strength is usually some product of the group's degree of organization,

25 Prison Litigation Reform Act of 1995, Pub. L. 104-134, 110 Stat. 1321-66 to 1321-77
(1996).

26 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. 104-132, 110 Stat. 1214
(1996). Title I of this statute sets out changes to the procedures for virtually all habeas corpus
cases. Some of those changes simply reinforce ones already implemented by the federal courts,
and some are much more extensive. A complete discussion of the provisions of this statute is
outside the boundaries of this article, but for more information, see, e.g., Ira Bloom, Prisons,
Prisoners, and Pine Forests: Congress Breaches the Wall Separating Legislative from Judicial
Power, 40 ARIZ. L. REV. 389 (1998) and Mark M. Oh, The Gateway for Successive Habeas Peti-
tions: An Argument for Sculp v. Delo's Probability Standard for Actual Innocence Claims, 19
CARDOZO L. REV. 2341 (1998).
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wealth, voting power, and popularity among other voting constituents.
To continue the prior example, a legislature is much more likely to
listen to the voice of "police officers" than to the voice of "suspects."

The key, then, is to define the groups in a way that makes them
more or less attractive, depending on your ultimate goal.27 Instead of
arguing against "police officers," an advocacy group seeking legisla-
tion to protect suspects from overreaching by police officers might try
and split its opponents into "good cops" and "bad cops." The group
could then focus the legislators' attentions on the antics of the "bad
cops." Either in addition to or as an alternative to this tactic, that
same advocacy group might also try and redefine the group that favors
the law. Instead of letting "suspects" equal "criminals," the advocacy
group might shift the argument and show that every individual can
conceivably be a suspect at one point. Thus, it ceases to be a matter of
"police officers versus bad guys" and starts being a matter of "average
person versus bad cop."

Changing the way an outsider views a particular group can alter
the outsider's entire perspective. If a member of the general public is
asked whether criminals should be allowed to sue police officers, the
general response would probably be "no, of course not." If a member
of the general public is asked whether rogue cops should be allowed
to randomly beat up people for no apparent reason, you will probably
get a similar "no, of course not," but this time it will be prompted by a
different reaction to the police officer. Consequently, the key to win-
ning an argument often revolves around the way the groups are
defined. This fact naturally leads people to define groups in a way
that furthers their objectives. Section II explores specific examples of
this process.

II. A LOOK AT SOME SPECIFIC USES OF GROUP IDENTITY

I have worked in a variety of areas, most particularly with federal
Indian law, Section 1983, and habeas corpus. When I was asked to
speak at the 1998 Law & Society conference, it looked like I was going
to add a fourth - welfare law. The panel's appointed task was to com-

27 Cf. Iijima, supra note 10, at 49 ("The phenomenon of race itself is a social and legal
construction. That is, it is less a biological and apolitical condition than a conceptual mechanism
by which power and privilege are allocated.").

[Vol. 10:2
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ment on Larry Catd Backer's article 28 reviewing Mimi Abramovitz's
book Under Attack, Fighting Back: Women and the Welfare State in the
United States.29 As I read both Professor Abramovitz's book and Pro-
fessor Backer's review, however, I realized that both echoed a theme
with which I was familiar - a struggle to correct a group's "label," to
alter the way the majority of the American public sees a particular
group. And while I have little experience in welfare law, I do have
substantial experience working in areas where scholars are forced to
fight upstream against a strong current of popular and political
opposition.

In all four areas (welfare law, Section 1983, habeas corpus, and
Indian law), politicians and the general public have often sought to
marginalize the group that makes primary use of the law. The groups
protected by these laws are then forced to fight against incorrect or
inappropriate stereotypes, against a misdefinition of the group's iden-
tity. For example:

" Welfare, most particularly AFDC (now TANF) 3° was
intended as a way to shelter children against the deprivations
of poverty. Instead, most now view it as a government pro-
gram of hand-outs to deadbeat moms who are too lazy to
work.a1

* Section 1983 is a procedural mechanism designed to protect
against state deprivations of federal rights, but many view it

28 Larry Catd Backer, The Many Faces of Hegemony: Patriarchy and Welfare in the United
States, 92 Nw. U. L. REV. 1 (1997).

29 MIMI ABRAMOVITZ, UNDER ATrACK, FIGHTING BACK: WOMEN AND THE WELFARE

STATE IN THE UNITED STATES (1996).
30 In 1996, Congress enacted the Personal Responsibility and Work Opportunity Reconcili-

ation Act. Pub. L. 104-193, 110 Stat. 2105 (1996) (codified at 42 U.S.C. §§ 601-18). That statute
abolished Aid to Families with Dependent Children (AFDC) and re-engineered it as Temporary
Aid to Needy Families (TANF).

31 See, e.g., Rick Wilson, The Old Way Wasn't Great, But 'Welfare Reform' Not the Answer,
CHARLESTON GAZETTE, Mar. 17, 1997, at 5A ("Right-wing rhetoric often depicts welfare recipi-
ents as lazy adults and promiscuous teen-age mothers"); Laurie Petrie, The Biggest Social Policy
Experiment of our Time: From Welfare to Work, CINCINNATI POST, Oct. 4, 1997, 1A ("Welfare
eventually brought out the worst in everybody - from government agencies and charities that
encouraged dependency, to taxpayers who came to regard all welfare recipients as lazy, to poor
people themselves who came to see public assistance as a way of life."). See also Joel F. Han-
dler, The Moral Construction of Social Citizenship: Age, Gender, Ethnicity, Race, at 46 (paper
prepared for the Law & Society Annual meeting, June 1998. Manuscript on file with author)
("AFDC, now TANF, is the lightening rod for the current U.S. attacks on welfare. The term
"welfare" is now the code word for the inner-city, African-American young woman, most likely
a substance abuser, have children to stay on welfare, and breeding a criminal class.").
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simply as a way for prisoners to harass their jailers and clog
the federal court system.32

" The writ of habeas corpus exists to ensure that states do not
violate the U.S. Constitution, but it has come to be viewed as
a way to let vicious murderers go free on silly technicalities.33

* When Europeans first arrived on this continent, they found
numerous governments already extant. They negotiated trea-
ties with these governments that promised respect for their
sovereignty. Today, however, Indian nations are under attack
from all sides, and they are fighting in the courts and in the
halls of Congress to prevent further erosion of their
sovereignty.34

All of these are vivid illustrations of the way group identity is used,
manipulated, and misused to gain an advantage - be that advantage
political, economic, or whatever.

32 See, e.g., Lawmakers Seek to Halt Silly Lawsuits by Prisoners, COLORADO SPRINGS
GAZETTE TELEGRAPH, Mar. 22, 1998 ("Despite the significance of past ACLU cases, the Attor-
ney General's Office claims the vast majority of prisoner lawsuits have no legal foundation and
only serve to clog the Colorado legal system"); Lawmakers Back Higher Tax for Public Safety,
PEORIA J. STAR, May 24, 1995 (discussing bill that penalizes prisoners for filing frivolous law-
suits). See also Julie M. Riewe, The Least Among Us: Unconstitutional Changes in Prisoner
Litigation Under the Prison Litigation Reform Act of 1995, 47 DUKE L.J. 117, 119 (1997)
("Chunky instead of creamy. A 'defective' haircut. A soggy sandwich and a broken cookie. In
the age of sound-bytes and the thirty-second news brief, suits such as these are being paraded in
front of the nation as prime examples of how bored and disgruntled prisoners attempt to retali-
ate against the criminal justice system by filing frivolous claims, wasting millions of tax dollars in
the process.").

33 See, e.g., The Father of a Teenager killed in a Bizarre Murder-for-Hire Plot Denounced an
Appeals Court Ruling Friday Overturning the Conviction of the Alleged Mastermind, SAN
ANTONIO EXPRESS NEWS, Jan. 27, 1996, at 8B ("The court has taken a very technical look at the
law and applied it in such a way that you're going to have a murderer go free"); Tanya Bricking,
Police Error Forces Second Trial, CINCINNATI ENQUIRER, Mar. 16, 1998, A01 ("Rayshun Holt,
who was 15 at the time of the shooting, was tried as an adult and sentenced to 18 years to life in
prison. But he may go free on a technicality. Cincinnati police didn't read Rayshun his Miranda
rights before questioning him ... [The victim's mother] said, 'How could a little technicality like
that let a murderer go free? ... It's like the system is working better for Rayshun than it is for
the victims."').

34 See, e.g., President's Report to the Navajo Nation Council, NAVAJO TIMES, Oct. 23, 1997,
at A7:

Our sovereignty and our right to exist as a nation continues to be attacked by the United
States Congress. We survived yet another attack to tax our enterprises, to tax our reve-
nue sources, to waive our sovereign immunity and to impose a means test which will
reduce federal funds for Indian programs based on the amount of revenues generated by
Indian nations. But it is sad to note that with each victory, we really do not gain but only
protect the status quo. The attacks on sovereignty have failed but by no means are they
ended ... We must forever be vigilant in protecting and preserving our sovereignty.
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Defining a group's identity can be a tricky thing, that is, it's tricky
if you want to be as truthful and accurate as possible.35 At some level,
group identity will always be false because it is a construct, a genera-
lized statement about a collection of individuals. The phrase "genera-
lized statement," however, carries with it a broad spectrum of
potential definitions. On one end (the tricky end), is a complex, rela-
tively accurate description of characteristics shared by the majority of
the group in question. It is the other end of the spectrum (the easy
end), that is perilous. Defining a group's identity is not so tough if all
you want is to elicit a certain knee-jerk response from "outsiders,"
from those who do not consider themselves members of the group in
question. If this is your goal, then all you need to do is focus attention
on one aspect of one individual in the group, spin it into its most nega-
tive light, and trumpet it about as the "definition" of the group, as the
"identity" of the group in question. Indeed, this is the most common,
most effective, and easiest method of manipulating the way outsiders
view a particular group.

In this Part of the article, I provide examples of how group iden-
tity can be used and misused to achieve a given purpose. As you will
see, most manipulations involve a dramatic simplification. A true def-
inition of any group's identity is a complicated task, as any collection
of individuals will possess a variety of individual variations. The key
to presenting an accurate definition of group identity is to assemble a
list of the most common variations; the ones shared by the majority of
individuals in the group. Of course, the emphasis of this list will not
be just on the common factors, it will also be on the factors that are
relevant to the reason the group is being identified. In other words,
we employ the concept of groups for particular purposes, which delin-
eate the common factors that we are interested.

Before I move to my examples, I must present two caveats. First,
by their very nature most of the examples involve negative manipula-
tions of group identity. I do not mean to suggest that this is the only
way that group identity can be manipulated, nor do I mean to suggest
that most uses of group identity involve bad faith. Rather, I chose
these examples for two reasons: (1) they illustrate the most pernicious
type of manipulation; and (2) they are common (and severe) problems
faced by minority and/or marginalized groups. As to the second

35 See, e.g., lijima, supra note 10 (describing the complex process of group self-
identification).
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caveat, the following examples are not an attempt to be comprehen-
sive, either as to the possible uses and misuses of group identity in
general, or to the possible manipulations in the four categories I dis-
cuss: welfare law, Section 1983, habeas corpus, and federal Indian law.
I do not attempt to be comprehensive for two primary reasons. First,
presenting an encyclopedic collection of all the ways group identity
can be used and/or manipulated is impossible. Someone will always
create another permutation. Second, such a comprehensive listing is
unnecessary. The purpose here is to provide some illustrations of the
group identity definition and providing an example or two of each of
the four chosen categories should suffice for that purpose.

A. Welfare Law

As I mentioned earlier, my first foray into welfare law came in
May 1998 as I prepared for a speech at the 1998 Law and Society
Conference. As part of my preparation for that talk, I read Professor
Mimi Abramovitz's book, Under Attack, Fighting Back: Women and
the Welfare State in the United States.36 The book is a fantastic exam-
ple of the way that group identities are defined and then used to
achieve a particular purpose. Under Attack shows this process from
both the opponents of welfare and from its proponents.

The book itself is divided into four parts. Parts I and II, entitled
respectively "Under Attack: Women and Welfare Reform Today" and
"A Program Just for Single Mothers," explore "the myths and stereo-
types that have fueled the current assault on welfare . . . ., "3 with
particular emphasis on examining the legislature's treatment of and
rhetoric concerning welfare recipients and welfare reform. Part III,
"The Gendered Welfare State," looks at the way the academy has
treated the same topic, paying particular attention to the way the
academy "rarely welcomed and only reluctantly acknowledged"38 the
work of women in this area. Finally, in Part IV, "Fighting Back: From
the Legislature to the Academy to the Streets," Professor Abramovitz
explores the history of women's groups and their fight for welfare
reform, concluding with a new call to arms - for women to once again
rally and push for more meaningful changes in the current system.

36 See ABRAMOVITZ, supra note 29, at 10-11.
37 Id. at 11.
38 Id.
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Obviously, much of the book is about groups - "welfare recipi-
ents," "politicians," and "women." Implicitly, and sometimes explic-
itly, throughout the book, Professor Abramovitz must define or
redefine these groups to achieve her chosen goal: a women-driven
revolution that is restructuring existing welfare laws. I have no inten-
tion here of evaluating the substance of Professor Abramovitz's argu-
ments. Rather, I only look at how she goes about presenting her
arguments and examine the process she uses.

Specifically, I want to examine three particular uses of group
identity found in Under Attack. As I mentioned above, the first two
sections of Professor Abramovitz's book seek to debunk the myths
promulgated by politicians about welfare recipients. This process
reveals two vivid examples of how both sides in the welfare debate use
and misuse group identity. The first error is committed by those seek-
ing to malign the group known as "welfare recipients," and the second
error is committed by Professor Abramovitz herself as she attempts to
rebut the first error.

In discussing the arguments used by various politicians, Professor
Abramovitz asserts that

[t]he debate over welfare has included four major assaults on poor
women and AFDC. The first round was directed at the program's
growth and cost; the second targeted women's work behavior; the
third focussed [sic] on women's childbearing choices; and the fourth
(and most recent) has taken aim at these programs' entitlement status
and at the role of the federal government in administering them.39

She then examines these assaults and points out the myths they con-
tain. As part of her examination, Professor Abramovitz declares that
one "myth about AFDC's impact on family life is that it undermines
effective parenting."'' To illustrate her point, Professor Abramovitz

39 Id. at 23. Abramovitz is far from the only commentator to criticize the way politicians
have described welfare recipients. For other examples, see Larry Catd Backer, Welfare Reform
at the Limit: The Futility of "Ending Welfare As We Know It," 30 HARV. C.R.-C.L. L. REV. 339
(1995); Handler, supra note 31 ("AFDC, now TANF, is the lightening rod for the current U.S.
attacks on welfare. The term "welfare" is now the code word for the inner-city, African-Ameri-
can young woman, most likely a substance abuser, have children to stay on welfare, and breeding
a criminal class.").

40 ABRAMOVYrZ, supra note 29, at 39.
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points to a 1994 article by Myron Magnet of the Manhattan Institute.41

In that statement, Magnet criticizes the welfare system for fostering an
environment in which children are stunted both emotionally and intel-
lectually.42 He then "recommended that poor children and their
mothers be placed in community hostels that would provide them with
'the whole array of cognitive and moral categories that one is sup-
posed to learn in early childhood, that families normally teach and the
underclass children don't adequately acquire.'" 4 3 Professor Abramo-
vitz criticizes this argument for "generaliz[ing] from individual
instances of self-destructive behavior to all poor women on welfare
.... ,,"4 Basically, Professor Abramovitz accuses Magnet of faulty

logic - of erroneously concluding that the whole must be exactly like
one of its individual parts. Implicit in her discussion is that she
believes Magnet has chosen to point to a few "bad apples" and then
erroneously concluded that the entire group of welfare recipients must
be like the "bad apples." Her conclusion, then, is that Magnet focused
on the deviants and falsely labeled them as "representative of the
whole.""

In refuting Magnet's position, and arguing that welfare mothers
do make good parents, Professor Abramovitz relies primarily on anec-
dotal evidence. She relates the personal experiences of three welfare
mothers, demonstrating the problems caused by worrying about
appropriate child care, paying the rent, and obtaining adequate health
insurance.46 From these examples, Professor Abramovitz concludes
that welfare mothers are good parents. Unfortunately, Professor
Abramovitz fails to recognize that she has just undermined her own
position by committing the same logical error for which she criticized
her opponents: concluding that the whole must look exactly like a few
of its individual parts.

Both Professor Abramovitz and her opponents fail to recognize
that true group identity47 is very complex. A group's identity cannot

41 See id. at 39-40 (citing Myron Magnet, Problem No. 1: The Children, N.Y. TIMES, Nov.
25, 1994, at A37 (Myron Magnet is the author of THE DREAM AND THE NIGHTMARE: THE SIX-
TIES LEGACY TO THE UNDERCLASS (1993)).

42 See ABRAMOVITZ, supra note 29, at 39-40.
43 Id. at 40.
44 Id.
45 Id.
46 See id. at 41.
47 I use "true group identity" here in a relative sense. As I discussed earlier, there really is

no such thing as "the" definition of a group. See discussion, infra Part II. Rather, there are only
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be adequately defined by using sweeping generalizations. The whole
will not look like any one individual part. Rather, because the indi-
vidual parts come in such variety, the whole will be more of a synthe-
sis or an average. Necessarily, then, to define a group's identity one
must use some sort of generalizations. That is the nature of a group.
The key, however, to creating a more accurate generalization is to
accept that not all members of the group are identical. Ascribing the
whole with the characteristics of one of its parts is one way that group
identity can be defined or, in some hands, manipulated. Because
group identity necessarily involves generalizations, someone who
seeks to define that group can manipulate the generalizations by
manipulating the examples given to support the proffered definition
of the group.

In the case of Professor Abramovitz versus Myron Magnet, Pro-
fessor Abramovitz may have the more accurate generalization, but
she fails to account for the perspective of her audience. Professor
Abramovitz has entered into a pitched battle with politicians over
how to define the identity of the group labeled "welfare recipients."
The outcome will not be determined by who gets closest to the Pla-
tonic "ideal" truth, but rather by which definition the legislature and
the general public choose to accept.

What does the public see when it witnesses this battle? (The pub-
lic's perception is very important, as it will usually have a tremendous
impact on legislators.) They see on one side an assertion that welfare
moms do not possess effective parenting skills. This position is sup-
ported by making a few broad, generalized assertions."a On the other
side is Professor Ambramovitz, contending that welfare moms are
good parents; any problems come from external factors such as pov-
erty. She supports this thesis by pointing to a few individual
circumstances.

Who is the public going to believe? Answer: the public will
believe the person who is articulating the message they want to hear -
and right now, politicians hold that position.49 This, then, is a problem

"more accurate" and "less accurate" definitions. The closest one can come to "truth" is proba-
bly best phrased as "the most accurate possible definition of the group's identity for the current
set of circumstances."

48 See Myron Magnet, Problem No. 1: The Children, N.Y. TIMES, Nov. 25, 1994, at A37.
49 Professor Joel Handler has provided some reasons as to why this might be so:
... [T]he assignment of moral fault is rarely unidimensional. When those with whom we
are familiar, who are "like us," fall on hard times, it is because of "bad luck" or "misfor-
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inherent in the fact that a group's identity cannot be defined without
some sort of generalization. The person advocating the unpopular
position has a very difficult job. Advocates of the popular position
can be sloppy in their reasoning - just point to a few individuals - and
they can gain converts. Those arguing for the unpopular position,
however, must be more logically rigorous in order to be convincing.
Changing people's minds is not an easy task, but it is not impossible,
either. In Part III of this article, I address some ways to achieve this
task.

Professor Abramovitz makes a similar mistake in the last section
of her book, where she issues a call for all women to band together to
achieve meaningful welfare reform. Unfortunately, because she again
fails to recognize the complexities of group identity, she issues a call
for the wrong type of transformation. In the first two parts of her
book, Professor Abramovitz makes the mistake of assuming that a
group that shares one characteristic (welfare recipient) will share a
second characteristic (good parenting). In the last part of her book,
Professor Abramovitz makes the same mistake, assuming that all
women, by virtue of their gender, will share a particular belief system
- they will all agree that the welfare system must be reformed in a
particular way. 0

Although this is basically the same mistake she (and her oppo-
nents) made earlier, it is made for a different reason. With the first
mistake, Professor Abramovitz's opponents were trying to portray
welfare recipients in a bad light (welfare mothers are bad parents).
Professor Abramovitz was attempting to refute this by demonstrating

tune." Moral condemnation is reserved for those who are not only poor - but who are
different - in terms of race, ethnicity, country of origin, religion, or who violate patriar-
chal norms.

Handler, supra note 31, at 294.
50 Professor Chris Iijima makes a similar mistake in his article, The Era of We-Construction:

Reclaiming the Politics of Asian Pacific American Identity and Reflections on the Critique of the
Black/White Paradigm. See lijima, supra note 10. There, he argues that racial identity should be
articulated in political terms. This is not quite the same error as Abramovitz, who argues that
gender = belief system. Professor Iijima does not argue that race = belief system. Rather, he
argues that racial self-identity must contain a political component. This is a dangerous argu-
ment, as it leads to assertions such as "you're not really African-American because you are a
republican" or "you can't be Asian because you didn't vote the right way in the last election."
Again, it reduces group identity to a "litmus test" (to borrow an overused phrase). And, as I
argue throughout this article, group identity is simply too complex to be reduced to a single
factor.
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that it was a false characterization and that an accurate definition of
group identity was the opposite (welfare mothers are good parents).

With her second mistake, Professor Abramovitz's error arose
while trying to create the group itself. She was trying to rally a group
that shares her beliefs about welfare reform. Instead of just issuing
this call to the populace at large in an attempt to gather a group with
sufficient strength to achieve meaningful reform, Professor Abramo-
vitz issued the call solely to women. If she wanted to gather a group
of women who shared her beliefs, that would be one thing. Her call
would have been sent to the correct segment of the population. Pro-
fessor Abramovitz, however, assumes that all (or at least most)
women will respond simply because they are women. She makes the
mistake of assuming that gender equals belief system. Belief systems,
however, are the result of a complex process, of which gender is only
one part. This mistaken assumption hampers Professor Abramovitz's
movement from the beginning, perhaps fatally.

As the above discussion reveals, there are patterns in how speak-
ers use and misuse group identity. These manipulations have a direct
impact on the reception that an audience gives to specific arguments.
The way that a group is defined can affect the success of an argument
by predisposing the audience to think favorably or poorly of the group
under discussion. The next section will help flesh out the patterns of
group identity by looking at the debate over reforming the procedures
for prisoner litigation.

B. Section 1983

In the wake of the Civil War and the ratification of the Four-
teenth Amendment, Congress was concerned about the willingness of
states to uphold and enforce the newly created civil rights. To amelio-
rate this concern, Congress enacted a provision for civil action for
deprivation of rights, which provides:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any state or territory, subjects, or causes to be
subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the constitution and laws, shall be liable to the
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party injured in an action at law, suit in equity, or other proper pro-
ceeding for redress.5 '

This statute is a procedural mechanism; it provides a vehicle for
aggrieved individuals to file suit and vindicate violations of their fed-
erally protected rights. It does not, however, create any substantive
rights. A plaintiff filing suit under Section 1983 must point to some
other legal provision (such as the Constitution) for the source of the
substantive rights she seeks to vindicate.

Section 1983 can be and is used by many segments of society.
Roughly speaking, any person who feels that a state actor has
deprived him of federally protected rights can file suit. That includes
inter alia state employees, students attending state schools, and those
incarcerated in state institutions. Indeed, state prisoners file a signifi-
cant percentage of § 1983 suits. These suits fill federal court dockets
and consume a good deal of resources of both federal courts and state
attorneys general who defend prison officials.

In response to numerous calls for reform, Congress passed the
Prison Litigation Reform Act of 1995 (PLRA). 52 A student note pub-
lished in the Rutgers Law Journal defends this statute and in the pro-
cess commits one of the fundamental errors of defining a group.53 The
thesis of the piece is that "the PLRA is a necessary Congressional
measure designed to rectify serious problems surrounding the federal
courts' involvement with state prison inmates.""' The background sec-
tion of the note, entitled "The Inmate Lawyer and Activist Judge, 55

recounts the two primary arguments in favor of reforming prison liti-
gation: that the burdens on the system are caused by inmates filing
frivolous lawsuits and by activist federal judges who are micro-manag-
ing state prison systems.56 Because these two arguments share the
same fundamental problem, I will concentrate on the former and
leave the reader to extrapolate the problems with the latter.57

51 42 U.S.C. § 1983 (1994).
52 Prison Litigation Reform Act of 1995, Pub. L. 104-134, 110 Stat. §§ 1321-66 to 1321-77

(1996), codified at 18 U.S.C. § 3626..
53 See Eugene J. Kuzinski, The End of the Prison Law Firm?: Frivolous Inmate Litigation,

Judicial Oversight, and the Prison Litigation Reform Act of 1995, 29 RUTGERs L.J. 361 (1998).
54 Id. at 361.
55 Id. at 362.
56 See id. at 362-75.
57 I also, to borrow a phrase from a former professor, do not want to flagellate a moribund

equine. For a detailed discussion of the consent decree issue (the "micro-management" issue),
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The note begins its background section by recounting a seemingly
astonishing statistic: prisoner filings have increased from a mere 6,600
cases per year twenty years ago to more than 65,000 cases in 1995.58
And although the note does concede that some prisoner cases do have
merit,59 it argues that the vast majority are frivolous because they con-
sist of:

recreational litigation over every conceivable topic. The typical con-
gressional comment made in support of the PLRA highlighted cases
where federal lawsuits were brought over melted ice cream and the
right to chunky versus creamy peanut butter. While these statements
may seem like political rhetoric, they are frighteningly accurate.
Inmates have attempted to litigate such critical constitutional claims as
a deprivation of shampoo and deodorant, the use of a photocopier, the
right of a male inmate to wear bras and panties, failure to get a second
serving of ice cream, and "conspiracy to commit genocide" by spread-
ing AIDS among inmates. The remarkable systemic incidence of friv-
olous inmate litigation is punctuated by instances of incredible
individual litigiousness. Certain inmates have created a veritable pan-
theon of cases which receive folklore treatment and retelling by the
federal judiciary. Derisively labeled as "frequent filers," these
inmates are known both for the sheer volume of their suits and the
utter frivolity of their claims.60

The inevitable conclusion to draw from these arguments is that frivo-
lous claims and "frequent filers" have mushroomed the number of
prisoner cases by almost 60,000 cases a year.

While there is no denying that some prisoners file a large num-
bers of frivolous suits, and that a number of prisoner suits in general
are frivolous, this argument is nonetheless misleading. The argument
takes the group of "prisoner civil rights plaintiffs," points to a number
of particular instances of abusive litigation, and concludes that frivo-
lous suits are wasting vast amounts of state and federal money.
Because prisoner civil rights cases abuse the system, they must be

see Mark Tushnet and Larry Yackle, Symbolic Statutes and Real Laws: The Pathologies of the
Antiterrorism and Effective Death Penalty Act and the Prison Litigation Reform Act, 47 DuKE
L.J. 1 (1997).

58 See Kuzinski, supra note 53, at 362.
59 See id. at 364.
60 Id. at 365-67 (footnotes omitted).
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restricted. Again, the speaker has distorted the identity of a group
(prisoner civil rights plaintiffs) to achieve a particular purpose (sup-
porting very restrictive procedures to reduce the number of prisoner
civil rights cases).

This misdefinition of the group fails to take into account three
critical factors. First, the increasing number of people incarcerated in
the United States is the primary driving force behind the increasing
number of prisoner civil rights' suits. 61  Responding to popular
demand, state and federal legislators have enacted a number of stat-
utes that increase the number of crimes resulting in incarceration and
lengthening the sentences already on the books.6 2 It is only natural
that increasing the number of prisoners will increase the number of
prisoner civil rights cases.6 3 In fact, statistics show that "per capita,
prisoners have actually become less litigious."'

Second, over the last twenty years, the Supreme Court has
expanded its interpretation of many constitutional provisions, which
in effect creates "more" substantive rights. More constitutional rights
means more grounds for civil rights litigation, both for prisoners and
for the rest of the populace.

Finally, the Rutgers student note cited a statistic that "over 94%
of inmates who file lawsuits ultimately fail to realize any relief."65

This statistic conceals a wealth of possibilities. Obviously, the conclu-
sion the writer wants the reader to draw is that these suits were frivo-
lous. In reality, though, a number of possibilities could account for
such a high number of cases resulting in no relief. For example, most

61 See, e.g., Fred Cheesman, II, et al., To Augur Well: Future Prison Population and Prisoner
Litigation, NATIONAL CENTER FOR STATE COURTS, May 12, 1998 (manuscript on file with
author); Riewe, supra note 32.

62 See Deborah Decker, Consent Decrees and the Prison Litigation Reform Act of 1995:
Usurping Judicial Power or Quelling Judicial Micro-Management? 1997 Wis. L. REV. 1275, 1279-
80.

63 See, Cheesman, supra note 61, at 15.
Summing up, the historical connection between prisoner population and prisoner litiga-
tion is very clear and strong. The evidence presented in the current research supports the
speculative observation made by others of "more prisoners, more litigation." For exam-
ple, Christopher Smith (1993:107) observed that, "Because the increase in prisoners' filing
during the 1980s has coincided with a huge increase in prison populations due to
increased severity in sentencing, the burdens upon the federal courts are also a natural
consequence of prison population growth rather than simply judicial encouragement of
litigation."

Id.
64 See Riewe, supra note 32, at 131.
65 See Kuzinshi, supra note 53, at 364.
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prisoner plaintiffs proceed pro se, which puts them at risk of commit-
ting a variety of fatal procedural mistakes. One procedural mistake is
all it takes to get a case dismissed, regardless of the merits of the suit.
Another possibility is that the prisoner truly did suffer a constitutional
deprivation, but the defendant was protected by some form of abso-
lute or qualified immunity. Both of these circumstances would lead to
no relief for the plaintiff; however, neither remotely implies that the
suit was meritless nor unjustified.

With the PLRA, just as with welfare reform, politicians have
rushed to a short-term, politically expedient solution based on a
refusal to carefully look at the group involved. By vilifying prisoner
civil rights plaintiffs and enacting a statute that restricts the ability of
prisoners to file civil rights suits, Congress can claim to have taken
significant steps to solve the problem of crowded federal court dock-
ets.66 These claims, however, ignore reality because they do not take
into account the true identity either of the "prisoner civil rights plain-
tiffs" or of "prisoner civil rights cases." The problem of these cases is
far more complex than is acknowledged. Detailed studies have shown
that prior attempts to restrict prisoner civil rights suits (both by the
courts and the legislature) have provided only short term results.67

Until politicians, judges, and the general public face the true identity
of the group known as "prisoner civil rights plaintiffs," they will not be
able to solve the problems created by these lawsuits.

C. Habeas Corpus

Habeas corpus petitioners suffer from many of the same
problems as prisoner civil rights plaintiffs: they are an unpopular
group who are often accused of abusing the court system. Most peti-
tions for a writ of habeas corpus are filed by state prisoners; habeas is
primarily used as a mechanism for challenging the constitutionality of
criminal convictions and sentences. Thus, the majority of habeas peti-

66 There are valid arguments that many of the methods contained in the PLRA are uncon-
stitutional. See, e.g., Riewe, supra note 32.

67 See Chessman, supra note 61 ("Recognizing that the engine of state prison population
effectively drives the volume of state prisoner litigation illuminates why Congressional changes
enacted in 1996 in the filing requirements surrounding habeas corpus petitions and Section 1983
lawsuits will likely produce only limited or short-term effects. Unless the U.S. Congress can
break the fundamental connection between the expanding pool of potential litigators and the
rate at which they actually litigate, any legislatively induced decreases in the number of habeas
corpus petitions and Section 1983 lawsuits will be short-lived.").
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tioners start with a large strike against them because, as Professors
Tushnet and Yackle so succinctly put it: "[c]riminals are not popular.
No politician in recent memory has lost an election for being too
tough on crime. "68

The writ of habeas corpus is often referred to as "The Great
Writ." It serves a crucial role in our system, as it provides a mecha-
nism for incarcerated persons to challenge the constitutionality of
their incarceration.69 Despite this lofty purpose, habeas corpus has
been under attack for many years because habeas corpus petitioners
are accused of abusing the writ by filing frivolous petitions and seek-
ing merely to delay the imposition of sentence.70 In response to these
attacks, Congress passed the Antiterrorism and Effective Death Pen-
alty Act of 1996.71 The first section of this bill makes a number of
changes to the habeas corpus statutes." Speaking in support of the
statute, then Senator Robert Dole stated that the habeas provisions
"should go a long way in preventing violent criminals from gaming the
system - with more delays, more unnecessary appeals, and more
grief for the victims of crime and their families."73 Senator Orrin
Hatch also championed the bill, declaring that it would "stop the friv-
olous appeals that have been driving people nuts throughout this
country and subjecting victims and families of victims to unnecessary
pain for year after year after year."74

These arguments, like those explored above in the welfare and
§ 1983 discussions, seek to achieve a specific purpose (passage of
habeas reform legislation) by misdefining a particular group (habeas
petitioners). Those speaking out in favor of reform argued that fed-
eral courts are being clogged with frivolous habeas petitions filed
largely for purposes of delay; these petitions create friction between
states and the federal government and undermine the finality of crimi-

68 Tushnet & Yackle, supra note 57, at 1.
69 See, e.g., Alan Clarke, Habeas Corpus: The Historical Debate, 14 N.Y.L. SCH. J. HUM.

RTS. 375 (1998).
70 See, e.g., Tushnet & Yackle, supra note, 57; Peter Sessions, Swift Justice?: Imposing a

Statute of Limitations on the Federal Habeas Corpus Petitions of State Prisoners, 70 S. CAL. L.
REV. 1513 (1997).

71 Pub. L. No. 104-132, 110 Stat. 1214, codified at 28 U.S.C. § 2261, et. seq. (1996).
72 The actual changes are outside the scope of this article. For a detailed discussion of

them, see Evan Tsen Lee, Section 2254(d) of the New Habeas Statute: An (Opinionated) User's
Manual, 51 VAND. L. REV. 103 (1998); Tushnet & Yackle, supra note 57; Sessions, supra note 70.

73 141 CONG.'REC. S5841 (daily ed. Apr. 27, 1995) (statement of Sen. Dole).
74 141 CONG. REC. S7479 (daily ed. May 25, 1995) (statement of Sen. Hatch).
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nal convictions. Peter Sessions has pointed out a number of problems
with this characterization in his piece Swift Justice?: Imposing a Statute
of Limitations on the Federal Habeas Corpus Petitions of State Prison-
ers.75 In that note, Sessions does an excellent job of debunking these
arguments by pointing out that:

1. Habeas petitions are not significantly more frivolous than
other civil cases.76

2. Approximately one third of habeas petitions are denied for
procedural, as opposed to substantive reasons.77

3. A look at petitions in capital cases show that a significant per-
centage of them are granted - somewhere in the neighbor-
hood of forty percent;78 this, of course, strongly undercuts the
argument that habeas petitions are a waste of time and
resources.

4. Criminal defendants and habeas petitioners have no incentive
to "sandbag" the process by saving relevant claims until the
collateral appeal's process.79

5. Most petitioners have no incentive to delay the filing of their
petitions or extend proceedings that have already begun;
"[p]etitioners almost always want a speedy resolution to their
claims; in some cases it may mean freedom from their
incarceration. "8

Sessions' arguments demonstrate that the identity of the group
known as "habeas petitioners," and consequently the problems posed
by large numbers of habeas petitions, are far more complex than most
proponents of reform care to admit. As with the earlier examples,
what these arguments show is that proponents of reform often want
quick, easy solutions. Those types of results are best achieved by cre-
ating a knee jerk, negative response to those who use the law by
manipulating the identity and definition of that group. This type of
manipulation serves two purposes. First, it creates an immediate con-
sensus for reform; after all, if we do not like the group served by the
law, and believe that the group is abusing the law to boot, then most
people will be easily convinced to change the law. Second, this type of

75 See Sessions, supra note 70, at 1541-67.
76 See id. at 1553.
77 See id.
78 See id. at 1552.
79 See id. at 1546.
80 Id. at 1546-47.
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manipulation lends itself to a quick, simple solution - if we can
reduce the problem group to a one-dimensional picture, then we can
propose and pass a one dimensional solution to the problem.

D. Federal Indian Law

The above three sections - welfare reform, § 1983, and habeas
corpus - all clearly illustrate typical forms of manipulating group
identity to achieve a particular purpose. Rather than provide another
similar example, I want to turn to a more subtle type of identity
manipulation and a different type of problem caused by this process.
With the first three categories, I provided examples of legislative
reform - arguments presented or attacked with respect to welfare
reform, the Prison Litigation Reform Act, and the Antiterrorism and
Effective Death Penalty Act. As I mentioned in Part I, however, leg-
islatures are not the only sources of law in this country. Courts also
make law and are subject (although often in more subtle ways) to
debates about group identity. Although the primary focus of this
paper is on group identity and the legislative process, this article
would not be complete without a brief look at how definitions of
group identity affect the courts.

Three types of sovereigns exist within the borders of the United
States - the federal government, state governments, and tribal gov-
ernments. The basic scope of federal and state sovereignty is well
established in our system; courts and legislatures tinker at the margins
about the exact boundaries of that sovereignty, but the core aspects of
it are clearly understood. 81 The nature of tribal sovereignty, however,
is far from clear. Part of the problem lies in terminology. We speak of
"bands," 82 "pueblos,"83 and "tribes,"' but we rarely speak of Indian
"nations."85 These various terms have helped foster confusion about
how much sovereignty Indian nations retain. The confusion is further
complicated by the history of federal Indian policy, both in Congress
and in the federal courts.

81 Indeed, these contours can be found by looking at just about any Constitutional law
hornbook.

82 Examples include the Grand Traverse Band of Chippewa and Ottawa Indians and the
Mississippi Band of Choctaw Indians.

83 The Santa Clara Pueblo and the Isleta Pueblo are examples of pueblos.
84 Examples include the Keewenaw Bay Tribe and the Blackfeet Tribe.
85 There are, of course, exceptions, such as the Muscogee (Creek) Nation and the Navajo

Nation.
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Congress has created a bewildering array of federal statutes
reflecting historical vacillations about the nature of the relationship
between the federal government and the various Indian nations.
Many of these contradictory statutes are still valid and on the books;
they were never repealed as federal policy shifted. These contradic-
tory statutes provide courts with a confusing array of policies and the
raw material to support just about any outcome they choose.

Initially, the United States dealt with the Indian tribes as equals
via treaties. That era ended in 1871, when the federal government
began asserting more direct control over Indians.86 In 1887, Congress
embarked on a philosophy of assimilation and enacted the General
Allotment Act, which was designed to break up tribes and turn indi-
vidual Indians into farmers.87 The assimilationist era was declared a
failure and federal policy changed in 1934 with the passage of the
Indian Reorganization Act (IRA).88 The IRA encouraged the forma-
tion of tribal governments and tribally-owned businesses. In the
1950's and 1960's, Congress again changed Indian policy and enacted
a series of statutes terminating the relationship between the federal
government and a number of Indian nations.89 Finally, in the early
1970's, federal policy again shifted to the encouragement of tribal self-
determination. 9°

These dramatic changes in federal policy have resulted in confu-
sion about the status of Indian nations - are they independent sover-
eigns with the ability to enact their own laws and operate their own
court systems? Or are they basically private clubs, with membership
based on common culture, blood quantum, or some other such mea-
surement? The confusion about defining the sovereignty of the group
called "Indian nations" has filtered into the federal courts and
affected many decisions about the jurisdiction of tribal governments
and tribal courts.

86 See Act of Mar. 3, 1871, ch. 120, §1, 16 Stat. 544 (codified as amended at 25 U.S.C. § 71
(1994)). This statute expressly provides that the obligations set forth in existing treaties are not
to be impaired.

87 Act of Feb. 8, 1887, ch. 119, 24 Stat. 388 (codified as amended at 25 U.S.C. §§ 331-334,
339, 341-42, 348-49, 354, 381). For more on the General Allotment Act, see Judith V. Royster,
The Legacy of Allotment, 27 ARIZ. ST. L.J. 1 (1995).

88 Act of June 18, 1934, ch. 576, 48 Stat. 984 (codified as amended at 25 U.S.C. §§ 461-479
(1994)).

89 See FELIX COHEN, HANDBOOK OF FEDERAL INDIAN LAW (Rennard Strickland ed., 2d

ed. 1982).
90 See id.
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Federal courts have been confronted with a number of different
cases testing the jurisdiction of Indian nations. Some of these cases
addressed the criminal jurisdiction of tribes,9 some addressed their
civil jurisdiction,92 some addressed their regulatory jurisdiction 93 and
some addressed their taxing jurisdiction. 94 As Professor Allison Dus-
sias has very ably pointed out, federal courts initially treated Indian
nations as a standard type of sovereign; one with the ability to regu-
late activity in an established territory and resolve disputes arising in
that territory.95 Over the last two decades, however, federal courts
have treated Indian nations as membership-based groups; groups with
authority only over their own members, as opposed to a territorial-
based authority.96

The difference in these two definitions of "Indian nation" -
either as a territorial sovereign or as a private club - has a tremen-
dous impact on the legal and political authority of tribes. Under the
territorial theory of sovereignty, tribes are essentially treated as a
state government. Any person who enters the territory of a given
Indian nation will be expected to abide by the laws of that nation, in
the same way that Michigan drivers must adapt their behavior when
they drive on Indiana roads. Under the private club theory of author-
ity,97 however, Indian nations can govern only those who belong to the
group itself. Indian nations would have no authority over non-Indi-
ans, over Indians who are members of other Indian nations, or over
people who are "ethnically" Indian, but do not belong to any specific
Indian nation (that is, who are not "politically" Indian).

91 See, e.g., Duro v. Reina, 495 U.S. 676 (1990); Oliphant v. Suquamish Indian Tribe, 435
U.S. 191 (1978).

92 See, e.g., Strate v. A-i Contractors, 520 U.S. 438 (1997); Iowa Mutual Ins. Co. v.
LaPlante, 480 U.S. 9 (1987); National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845 (1985).

93 See, e.g., Montana v. U.S., 450 U.S. 544 (1981); City of Albuquerque v. Browner, 865 F.
Supp. 733 (D.N.M. 1993), affd., 97 F.3d 415 (10th Cir. 1996).

94 See, e.g., Unites States v. State of Oregon, 29 F.3d 481, amended by 43 F.3d 1284 (9th Cir.
1994), cert. denied sub nom. Confederated Tribes of Colville Reservation v. Yakima Indian
Nation, 515 U.S. 1102 (1995).

95 Allison Dussias, Geographically-Based and Membership-Based Views of Indian Tribal
Sovereignty: The Supreme Court's Changing Vision, 55 U. Prr. L. REV. 1 (1993). See also L.
Scott Gould, The Consent Paradigm: Tribal Sovereignty at the Millennium, 96 COLUM. L. REV.
809 (1996); Joseph W. Singer, Sovereignty and Property, 86 Nw. U. L. REV. 1 (1991).

96 Dussias, supra note 95, at 79.
97 It really cannot be called "sovereignty," as that term implies territory. See generally,

Royster, supra note 87, at 2-6.
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As is readily apparent, this uncertainty over how the law defines
"Indian nation" can create a great deal of confusion and resentment
over the authority of Indian nations.9" Until the debate over the
nature of tribal sovereignty is resolved, no definitive identity can be
developed for the group known as "Indian nations." This ambiguity,
however, opens the way for Indian nations to enter the debate and
help define their own identity. With the advent of casinos and other
tribal economic enterprises, many tribes are developing the economic
and political muscle to do just that. The remainder of this article is
devoted to exploring the processes through which groups such as the
Indian nations can successfully achieve their goals.

III. DEVELOPING GENERAL PRINCIPLES TO DESCRIBE THE
MANIPULATION OF GROUP IDENTITY

In Part II, I discussed several ways that group identity can be
manipulated to achieve a particular purpose. As those examples
demonstrate, the distortion of group identity stems from the fact that
all definitions of a particular group must rely on some sort of general-
ization. This opens the door to distortions and sweeping, false gener-
alizations. Those who attempt to correct the distortions often face an
uphill battle due to the role of "the audience." Most people who dis-
tort group identity do so for a particular purpose, to achieve a certain
result or create a certain attitude within the speaker's audience. If the
audience is predisposed to respond to the manipulation, the people
who seek to correct the distortions may find it difficult to get the audi-
ence to listen and accept a more accurate view of the group in
question.

Several scholars have looked at the concept of groups. Some
have done so from the perspective of group rights,99 some from the

98 See, e.g., Brenda Jones Quick, Special Treatment is Fair Treatment for America's Indige-
nous Peoples, 1997 DET. C.L. REV. 783.

99 See, e.g., WILL KYMLICA, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF

MINORITY RIGHTS (1995); Leon E. Trakman, Native Cultures in a Rights Empire: Ending the
Dominion, 45 BUFF. L. REV. 189, 205 ("The result of this mainstream approach toward liberty is
three seemingly uncompromising assertions: (1) that rights are extolled wholly through an
adverse relationship between individual and state; (2) that all other conceptions of justice are
excluded from, or at least subordinated to, that adverse relationship; and (3) that the negative
rights of the individual trump all other values and interests, including those of Native communi-
ties."); Lawrence Rosen, The Right to be Different: Indigenous Peoples and the Quest for a Uni-
fied Theory, 107 YALE L. J. 227 (1997) (reviewing WILL KYMLICA, MULTICULTURAL

CITIZENSHIP: A LIBERAL THEORY OF MINORITY RIGHTS (1995)); Tsosie, supra note 4.
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perspective of group identity," and still others have examined the
concept of a group itself. 1 Larry Catdi Backer is one of those who has
developed a theory of groups and the nature of group identity. Pro-
fessor Backer's thesis has three primary parts. First, he asserts that
using groups for purposes of arguments is an ingrained part of Ameri-
can culture, if not of human nature."° Second, Professor Backer pos-
tulates that groups are often deliberately false constructs used for
particular purposes, and it is this purpose that is important, not the
truth or falsity of the group's identity.103

Finally, Professor Backer contends that we can change groups in
only micro, not macro, ways. t1° According to Professor Backer, all
groups share three characteristics, two primary and one secondary.
The two primary characteristics are hierarchy and productivity. 105 By
"hierarchy," Professor Backer means that all groups have a way of
structuring the relationships between the members of the groups.
Those relationships may be ordered in an even, egalitarian manner or
in a rigid, class-based social order. By "productivity," Professor
Backer means that all groups have expectations that their members
must fulfill. Those expectations may be social, economic, or some-
thing else, but some sort of expectation will always exist. The third
characteristic of a group derives from the first two. All groups,
according to Professor Backer, will punish deviance; any individual
who violates his or her group hierarchy and/or productivity require-

100 See, e.g. Binder & Weisberg, supra note 5, at 1149 (abstract) (describing a perspective
that "views law as an arena for composing, representing, and contesting identity, and that treats
identity as constitutive of the interests that motivate instrumental action"); E. Christi Cunning-
ham, The Rise of Identity Politics : The Myth of the Protected Class in Title VII Disparate Treat-
ment Cases, 30 CONN. L. REV. 441 (1998) (an examination of how group identity works - or
doesn't work - in the employment discrimination context); Handler, supra note 32; Tsosie, supra
note 4.

101 See, e.g., Larry Cati Backer, By Hook or By Crook: Conformity, Assimilation and Lib-
eral and Conservative Poor Relief Theory, 7 HASTINGS WOMEN'S L.J. 391 (1996); lijima, supra
note 10.

102 See Backer, By Hook or By Cook, supra note 101.
103 See Larry Catd Backer, Tweaking Facts, Speaking Judgment: Judicial Transmogrification

of Case Narrative as Jurisprudence in the United States and Britain, 6 S. CAL. INTERDISC. L.J. 611,
636-38 (1998); Larry Cat6 Backer, Constructing a "Homosexual" For Constitutional Theory: Sod-
omy, Narrative, Jurisprudence, and Antipathy in United States and British Courts, 71 TULANE L.
REV. 529 (1996).

104 See Backer, Hegemony, supra note 28, at 372 (reviewing MIMI ABRoMovrrz, UNDER

ATTACK, FIGHTING BACK (1996)).
105 See id. at 363-64; Backer, By Hook or By Crook, supra note 101, at 408.
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ments will face sanctions imposed by the group.1°6 These three char-
acteristics - hierarchy, productivity, and punishing deviance -
constitute the "macro" definition of a group, to borrow Professor
Backer's terms.

I agree with Professor Backer's first two postulates about groups,
but we part company on the third. As I have previously discussed, it
does seem to be part of human nature to pigeon-hole and label.
Sometimes that is done because it is convenient, and sometimes it is
done as a deliberate ploy. Sometimes groups are used with good
intentions and sometimes with bad. Using a group is not an inherently
evil thing. Thus, moral judgments cannot attach simply to the use of a
group. Moral judgment should be reserved for how a group is used,
for the goals and purposes of the speaker.

It naturally follows from this conclusion that I agree with Profes-
sor Backer's assertion that groups are used for particular purposes,
and it is those purposes which are important. I also agree with Profes-
sor Backer that groups are often deliberately false constructs. As I
mentioned earlier, at some level the definition of a group or of a
group's identity will always be false. The key to presenting an accu-
rate definition of group identity is to assemble a list of the most com-
mon characteristics; the ones shared by a majority of individuals in the
group. Consequently, not every individual in the group will satisfy
every characteristic on the list. What is important is that a significant
majority of the individuals in the group must satisfy any given charac-
teristic attributed to that group.

Professor Backer's contention that groups are often deliberately
false constructs means more than it is impossible to include every indi-
vidual variation with the definition of a given group's identity. He
explains that most uses of groups are actually misuses.1 °7 Professor
Backer's argument goes something like this:

" Every speaker a08 possesses a purpose.
* Every speaker articulates arguments designed to achieve that

purpose.

106 See Backer, By Hook or By Crook, supra note 101, at 408.
107 See Backer, Tweaking Facts, supra note 104; Backer, Hegemony, supra note 29; Backer,

Constructing a "Homosexual," supra note 104; Backer, By Hook or By Crook, supra note 101.
108 Here, of course, is a specific instance both of the use of a group and of two individuals

within the group. The group is "every speaker." This group consists of all individuals who speak
either orally or using the written word. The group's identity is then further defined through the
assertions that follow. The two individuals in the group are Professor Backer and myself, both of
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* As part of those arguments, most speakers will knowingly (or
"with reckless disregard for the truth") employ a distorted
definition of a given group's identity.

" The speakers who use these false definitions will do so as part
of an effort to achieve their chosen purpose.

Thus, Professor Backer's argument goes beyond his assertion that a
"group" is at some level(s) an artificial construct. Rather, his point is
that most people deliberately use false definitions of group identity,
knowing that the audience is predisposed to accept it. This acceptance
will help the speaker achieve his or her chosen purpose.

I agree. As I've said more than once, the very generalizations
that are necessary to provide any definition of group identity make it
very easy to manipulate that identity for a given purpose. The pur-
pose of Part II was to illustrate ways in which this manipulation
occurs. As the examples there illustrate, people have used false depic-
tions of welfare recipients to create a public outcry against the welfare
system, false claims about section 1983 plaintiffs and habeas petition-
ers to support legislation that decreases the protections of those stat-
utes, and false claims about Indians in an effort to reduce, if not
eliminate, the sovereignty of Indian nations. 10 9

Professor Backer and I part company somewhat with respect to
the third facet of his thesis, regarding the nature of groups. I say
"somewhat," because I do agree with the basic truth of his assertion
that all groups possess hierarchy, productivity requirements, and pun-
ish deviance. What I disagree with is not the truth of this statement,
but rather with its level of abstraction. Professor Backer's third asser-
tion is like saying that all planets are basically spherical in shape and
revolve around the sun - while certainly true, it is a level of abstrac-
tion that conceals a great deal of variation."0 Some are balls of gase-
ous hydrogen (like Jupiter.l), while others are cold rocky bodies (like

whom have used the written word to make a particular argument and to persuade people that we
are correct.

109 These are all examples of manipulations to portray a group negatively, but group iden-
tity can also be manipulated in the same ways to create a false, but positive, definition of group
identity.

110 Of course, at some level, a group's identity is also a level of abstraction that conceals a
great deal of variation. As I discussed earlier, a group's identity is basically an average of the
major characteristics shared by the individuals in the group. See supra note 47. When you aver-
age those individuals together, however, you conceal the array of differences. The key, as I
discuss above, is the level of abstraction that is relevant to your purpose.

111 See THOMAS R. WATTERS, A SMITHSONIAN GUIDE 128-35 (1995).
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Mars). 2 Professor Backer's work is geared more at defining the
nature of a group. I, however, am concerned with a different level -
with defining group identity.

In Professor Backer's terms, then, I am dealing with "micro"
changes in groups, which he concedes are possible." 3 I argue that
they are not only possible, they are crucial. If, as Professor Backer
and I both contend, groups are an indispensable tool in arguments
(and humans are not likely to stop arguing any time soon) then we
need to understand how that tool can be used and misused.

In some ways, then, this article is like the owners' manual for a
car, a lawn mower, or a power saw. All three are conveniences of
modern life. They make life much easier by providing transportation,
ways of taming nature, and serving as tools for erecting houses and
buildings. They build the places we live, the places we work, keep
them looking neat and move us between the two. We can live without
cars, without mowers and without power tools, but it would be diffi-
cult. We can also live without using groups for the sake of argument,
but it would be much more difficult and time consuming. So, just as
we need to know how to use cars safely and how to know when others
are not using them correctly, we need to know how to correctly define
the identity of groups and how to tell when others are manipulating
those definitions. I've already discussed how to properly define a
given group's identity.1 1 4 The goal of the next section is to provide
ways to detect manipulations of that identity.

IV. A LOOK AT SOME WAYS TO COMBAT NEGATIVE
MANIPULATION OF GROUP IDENTITY

As should be clear by now, we use groups and group identity for
purposes of argument. The speaker's chosen purpose will drive both
the choice of group and the way in which the group is defined. Say a
person wanted to decrease the number of section 1983 cases in federal
court. That, then, is the "purpose" of the speaker. The speaker would
next define a group to help illustrate his proposition that section 1983
cases are unduly clogging the federal courts. The audience would
probably respond best if the speaker could argue that frivolous section
1983 cases are being filed by an undesirable segment of the popula-

112 See id. at 104-25.
113 See Backer, Hegemony, supra note 28, at 372,
114 See supra notes 42-46 and accompanying text.

2000]



CIVIL RIGHTs LAW JOURNAL

tion. What readily identifiable, undesirable segment of the population
uses section 1983 on a regular basis? Prisoners. Who are defendants
in these suits? Usually prison officials. Voild, the argument is born.
Prisoners have transformed section 1983 into a tool to harass their
jailers, thus essentially "continuing" their crimes. We must decrease
the availability of section 1983 as a meaningful remedy, or we will
have prisoners and federal judges running state prisons. Throw in a
few examples about prisoners suing because they were served turkey
bologna instead of turkey on Thanksgiving,"' and you'll have the gen-
eral public ready to repeal section 1983. In the emotional fervor, the
audience will ignore all the salutary purposes served by the statute,
both in maintaining humane prison conditions and in keeping state
officials in check generally.11 6

As this and other examples show, it is extremely easy to manipu-
late group identity, and it is much harder to ensure accuracy. Since
group identity is so easy to manipulate, speakers are often on the
honor system about handling this subject. It is very difficult to police
speakers, as they will usually do whatever it takes to achieve their
goal. Speakers can always be counted on to do two things:

1. use groups and group identity to achieve their purpose; and
2. take the course of least resistance in doing so.

If the speaker can achieve her purpose by catering to her audience's
prejudices, then she will do so. It all goes back to the problem of
Professor Abramovitz versus Myron Magnet in the context of welfare
recipients and parenting skills." 7 Given two equally supported argu-
ments, the audience will believe the person espousing the position
they want to hear. The true challenge, then, is not in changing the
speakers, but with changing the audience. In other words, we have to
change "the course of least resistance." If audiences will respond pos-
itively to blatant manipulations of group identity, then the easiest way

115 This is one vivid example of silly prisoner suits drawn from my experiences clerking for
the federal courts. I can't remember the legal claim (it ran something along the lines of emo-
tional distress), but the prisoners alleged that the prison had promised them real turkey for their
Thanksgiving meal. When they showed up for the meal, however, they were served turkey
bologna. The prison conceded this was true but stated that when they went to thaw the turkeys,
they discovered that the expiration date on them had elapsed. Rather than risk food poisoning,
the prison decided not to serve the turkey.

116 Remember, section 1983 is designed to provide a mechanism for remedying depriva-
tions of federally insured rights that occur "under color of state law;" it is not limited to the
prison context. 42 U.S.C. § 1983.

117 See supra notes 42-46 and accompanying text.
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for a speaker to achieve her objective is to blatantly manipulate group
identity. If the audience reacts negatively (or not at all) to this ploy,
then the speaker will have to find another way.

How do we convince at least a majority of people to alter their
preconceived notions and accept accurate definitions of "welfare
recipients," "section 1983 plaintiffs," "habeas petitioners," and "Indi-
ans"? The key is a two-fold attack. First, we must educate both audi-
ences and speakers about how groups are used and misused. Second,
we must present a more convincing argument. These steps can be
achieved through an interconnected set of three processes:

1. Recognize the manipulation
2. Refuse to accept it
3. Reframe the argument.

I say these steps are "interconnected" because they cannot be sepa-
rated into three independent stages. Rather, we must work on all
three simultaneously.

The first two steps, recognizing the manipulation and refusing to
accept it, are the hardest part. At some level, consciously or uncon-
sciously, many people know that sweeping generalizations are wrong.
The problem is with bringing this realization to the fore. People avoid
confrontation with this truth because they do not want to deal with its
ramifications. When a group and its problems are defined simplisti-
cally, easy solutions are possible. If the problem is that lazy people
find it easier to take welfare money than find and hold down an avail-
able job, then the solution is to take away the welfare handout. 118

Recognizing that groups and their problems are more complex
requires us to search for real solutions not just quick fixes. 119 Many
welfare mothers collect welfare because it is the only way they can
provide health care for their children, and ensure that a responsible

118 For a critique of this "solution," see Handler, supra note 31, at 44-45 ("As is customary
in American politics, the current reforms designed to enforce work by limiting welfare are being
hailed as "new" when in fact they are old, painfully old. As we have seen, they perpetuate
beliefs as to the causes of poverty and the remedies that are centuries old, namely that the
reason for poverty among the unworthy poor is the lack of the work ethic which is an individual
moral responsibility."). See id. at 46 ("AFDC, now TANF, is the lightening rod for the current
U.S. attacks on welfare. The term 'welfare' is now the code word for the inner-city, African-
American young woman, most likely a substance abuser, have children to stay on welfare, and
breeding a criminal class.").

119 For an interesting discussion about the role values play in economic theory, including a
discussion about how to achieve redistribution of wealth, see Robert D. Cooter, The Best Right
Laws: Value Foundations of the Economic Analysis of Law, 64 NOTRE DAME L. Rev. 817 (1989).
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adult watches over them. There may be "available jobs," but too
often those jobs do not provide heath insurance, enough money to pay
for safe day care, or the flexibility needed to handle family emergen-
cies. The solution, then, cannot be to just take away the welfare
money.1 20  Obviously, this notion tracks the same distinction I am
making with respect to group identity. The more accurately you
define the group in question, the more likely you are to formulate a
response that truly addresses any problems that exist.

Another problem, equally as difficult, is that the public is not
educated in nor accustomed to critical thinking. This may sound cyni-
cal, but most professors will recognize its truth. A look at any report
on the performance of U.S. high school graduates quickly demon-
strates just how poorly our students perform in relation to others.121

Almost every discussion of "why" comes back to the fundamental
problem that the American school system educates by rote learning

120 Professor Owen Jones discusses a similar problem in his article. See Owen Jones, Law
and Biology: Toward an Integrated Model of Human Behavior, 8 J. CONTEMP. LEGAL ISSUES 167
(1997). In that article, Professor Jones asserts that:

Every legal system has, at its fulcrum, a behavioral model that purports to explain observ-
able patterns of human activity. The law can obtain no more leverage on human behavior
than the solidity of that behavioral model allows. At present, however, most of us
directly involved with shaping and applying the legal system ... seem unaware even that
we have a model. Let alone what that model might be.

Id. at 205. He spends the bulk of the article describing and developing a process whereby a
current, accurate behavioral model can be created. He emphasizes the importance of this
endeavor by declaring that:

The importance of the accuracy of the behavioral model increases proportionally to the
importance of the change law is trying to effect in human behavior.., whether one has a
simple, standard social science model for the causes of child abuse or a model that inte-
grates sociology, psychology, and biology, makes little difference if all you want to do is
throw a broad, general policy program at the phenomenon ... But it makes a big differ-
ence which model you employ if you want to launch a sustained and aggressive campaign
against child abuse that squeezes the most efficient return, in terms of decreased abuse,
from the same, finite investment of social and legal resources.

Id. at 203. This notion tracks the same distinction I am making with respect to group identity.
The more accurately you define the group in question, the more likely you are to formulate a
response that truly addresses any problems that exist.

121 See, e.g., John Leo, Hey, we're No. 19!, U.S. NEWS & WORLD REPORT Mar. 9, 1998, at
14 ("Yet another big study shows that American students are well behind students of other
industrialized nations in math and science."). See also Jodi Wilgoren, Most Pupils Can't Write
Well, Report on Three Grade Levels Says, N.Y. TIMES, Sept. 29, 1999, at A14 (reporting results of
Education Department study revealing that only one quarter of American students are "profi-
cient" in the writing skills for their grade level. In discussing these results, the acting commis-
sioner for the Education Department's National Center for Education Statistics said, "These
findings are important, because how well students write at the end of the 20th century is an
indicator of how well they will be able to communicate and reason in the beginning of the 21st
century.").
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methods, as opposed to fostering critical thinking.1 22 A quick survey
of strategies for improving the performance of U.S. students shows
that almost all approaches include methods for teaching critical think-
ing, such as the elimination of multiple choice examination and the
institution of more open-ended testing.1 23 While the elementary and
secondary schools do need to change, they are not the only places
where critical thinking skills can be taught. We can work on those
skills at all education levels, but no truly widespread changes will
occur until the middle school, and high schools adapt.

The process of teaching both ourselves and others to recognize
manipulations of group identity will be a slow, gradual process, but it
will pay off in the long term. Once that happens, it will be simple to
reframe the argument and to force speakers to use more accurate defi-
nitions of group identity. It will be easy because two groups will be
pushing for more accuracy: those espousing opposing viewpoints and
the audience. Step three, refraining the argument, does not have to be
delayed until steps one and two have been accomplished. Indeed, step
three should be started immediately, as it serves two purposes. It both
provides an alternative to a false group identity offered by a speaker,
and it reinforces the lessons demonstrating how people manipulate
group identity and turn it into something false.

As I said, the key to success in this endeavor is to create two
groups that push for accuracy in the use of group identity. The first
group, the ones who oppose a speaker's viewpoint, are already push-
ing for accuracy. To draw an example from earlier in the article, Pro-
fessor Abramovitz spends the first half of her book discussing the
ways in which politicians have distorted the identity of welfare recipi-

122 See Leo, supra note 121. ("[A] more obvious explanation is that students, for whatever
reason, are not building on early simple skills to develop complex ones, so the curriculum is
subtly being dumbed down ... our public education is pervaded by social attitudes that work
against achievement. One is the heavy emphasis on feelings, subjectivity, and self-esteem at the
expense of actual learning and thinking. College instructors complain that large numbers of
freshmen now arrive on campus ready to explain their feelings and attitudes but unable to con-
struct a rational argument."). See also Charting a Course for Reform: The Next 10 Years, EDUC.
WK., Feb. 10, 1993, at 3 ("New research on cognition and learning has also served to emphasize
just how backward and counterproductive many of our current instructional strategies are.").

123 See, e.g., Theodore Hershberg, Explaining Standards: A 12-Point Talking Paper, EDUC.

WK., Dec. 10, 1997, at 33; Carolyn Caywood, Critical Thinking: A Critical Need, SCH. LIBR. J.,
Jan. 1994, at 46; Charting a Course for Reform, supra note 122, at 3; Aaron Bernstein, This is the
Missing Link Between Business and School, Bus. WK., Apr. 20, 1992, at 42; Troy Segal, et al.,
Look Who's Ahead of the Learning Curve, Bus. WK., Oct. 23, 1992, at 92.
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ents. 124 This first group has already recognized the need to challenge
the false or manipulated versions of group identity. The potential
problem with this group falls in the third part of my process, refraining
the argument. This group has already recognized the manipulation
and refused to accept it. They may not, however, always use the best
(or even an effective) way of reframing the argument. To use Profes-
sor Abramovitz as an example again, in her attempts to combat nega-
tive stereotypes of welfare recipients, she commits the same mistakes
as her opponents.125 As I discussed above, the war of stereotypes can-
not be won by the person espousing the unpopular view.1 26

The second group, the audience, will be much more difficult to
convert, as they must first be educated in how to recognize manipula-
tions of group identity and then must be persuaded to reject those
manipulations. Although this process will be slow and arduous, it will
pay off in the long run. Once rhetoric is recognized for what it is, it
does no good for speakers to sling it at each other - rhetoric will not
convince anyone to change their mind. That takes reasoned argu-
ment, which is where "reframing the argument" comes into play.127

Let me explain this element of the process by using an illustra-
tion. To continue my earlier example, suppose we want to reform the
welfare system. The first step is to define the group we want to reach
through welfare. Note, I said the "group we want to reach," not the
group that is currently receiving welfare. Efforts that begin by dis-
cussing the group currently receiving welfare payments invariably
migrate into stereotypes that either demonize or beautify the current
group of welfare recipients. Both types of manipulations are wrong
and misguided regardless of the motives of the speaker. In other
words, a manipulation by Mimi Abramovitz is just as offensive as a
distortion by Myron Magnet or by Newt Gingrich.

Once we establish the group we want to reach, we need to
develop a set of well-reasoned, convincing arguments as to why we
should reach out to this group. Next, we develop a set of procedures
designed to achieve that goal. These procedures will form the heart of
any legislative and/or administrative reform. In developing these pro-
cedures, we need to recognize and keep in mind that they will be both

124 See supra Part II.A.
125 See id.
126 See id.
127 For a more detailed discussion of the relationship between rhetoric and reasoning, see

MICHEL MEYER, RHETORIC, LANGUAGE AND REASON 63-66 (1994).
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over- and under-inclusive. This is true for two reasons. First, legisla-
tion is, by nature, often a clumsy tool for aiding individuals. Any set
of legislative goals must first go through the process of drafting and
passing a bill, and second through the process of drafting and imple-
menting administrative regulations. These steps will necessarily result
in a less than finely-honed instrument.

Second, as I have mentioned several times, the process of defin-
ing a group's identity is an imperfect one. It involves creating an aver-
age, a list of the significant characteristics shared by a majority of
individuals in the group. When you filter this process through the leg-
islative and executive branches of government, the result is going to
be akin to casting a net. The net may be designed to locate and
"catch" the group we want to help through welfare payments, but it is
going to have holes in it. We will miss some of the people we want to
help, and we will "catch" some people that we do not want to help.
We should not discard a set of procedures because they are imperfect;
a perfect set is impossible to achieve. We should, however, make sure
that the procedures are as accurate as we can make them. We should
not be afraid of revising the procedures to make them better, but we
should not toss them out the window simply because they do not fully
achieve our purpose. This inherent weakness in governmental proce-
dures often provides fodder for those who wish to attack the existing
system. These opponents will often point to those who wrongfully
benefit from the system and use that as a rallying call for wholesale
change. Once we are alert to this possibility, we can decide whether
the call for change is warranted or whether the speaker has simply
focused on problems that are not repairable.

Once we have accomplished the three steps (defining the group
we want to reach, creating convincing arguments to explain why we
have chosen that group, and designing procedures to achieve our
goal), then we can compare our group and our procedures to the ones
that currently exist. How much overlap (if any) is there between our
"ideal" system and the current system? How closely do the groups
and the procedures match? If we save this comparison stage for the
end, we are much less likely to witness speakers using blatant manipu-
lations of group identity. We will have a more objective way of com-
paring the group we want to help with the group we are currently
helping. This, in turn, will help us determine what, if any, changes in
the system are needed. This process will also provide a more con-
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structive way of engaging in the debate about whether we even want a
welfare system, as that debate can be divorced from the mudslinging
characterizations that currently pervade calls for welfare reform.

Changes in law and changes in American culture interact in a
symbiotic process. In the words of Professor Owen Jones, "at its most
basic, every legal system exists to effect some change in human behav-
ior. That is, law is a lever for moving human behavior. At the same
time, of course, law is itself a manifestation of human behavior. 1 28

While law can be slow to catch up to changes in culture mores, it can
also help push those changes into achieving fruition.

Language, and the thoughts that it expresses, is socially constructed
and socially constituting. Rather than being neutral or naturally
ordained, it reflects the world views and chosen meanings of those
who have had power to affect definitions and create terms .... Care-
ful attention to the language we use can reveal hidden but powerful
assumptions framing the way people think about the world. The per-
sistence of the language then entrenches the way of thinking that it
expresses.

Law is, among other things, a language, a form of discourse, and a
system though which meanings are reflected and constructed and cul-
tural practices organized. Law is a language of power, a particularly
authoritative discourse. Law can pronounce definitively what some-
thing is or is not and how a situation or event is to be understood. The
concepts, categories, and terms that law uses, and the reasoning struc-
ture by which it expresses itself, organizes its practices, and constructs
its meanings, has a particularly potent ability to shape popular and
authoritative understandings of situations. Legal language does more
than express thoughts. It reinforces certain world views and under-
standings of events.129

To put it more succinctly, "law is crucial to culture. Law shapes cul-
ture directly; legal discourse influences popular discussion.' 130

Two examples of this relationship between law and culture come
to mind: the NAACP's efforts in the first part of this century to end

128 Jones, supra note 120, at 167 & n.2.
129 Finley, supra note 2, at 887-88.
130 Frank H. Wu, New Paradigms of Civil Rights: A Review Essay, 66 GEO. WASH. L. REV.

698, 737 (1998) (Book Review).
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segregation in public schools, and the ACLU's efforts in the 1970's to
eliminate gender discrimination. a31 Both the NAACP and the ACLU
followed a carefully crafted litigation strategy in which they carefully
selected cases that enabled them to make step by step changes in law
and public opinion.132 The law would not have made the ultimate
changes necessary had the courts not believed that the majority of the
public was ready to accept those changes. But the majority of the
public might not have been ready for the changes had they not been
nudged along by public debate, which was often fueled by the incre-
mental changes in the law.

The strategies followed by the NAACP and the ACLU also illus-
trate the set of three interconnected processes I set forth above: they
recognized the negative stereotypes being used by the majority, they
refused to accept them, and they sought to reframe the argument.
These processes are often slow to find success, but when they do, the
success often grows deeper roots and lasts longer. The process of
changing people's minds, especially minds in which stereotypes are
ingrained, is best achieved through incremental changes or through
changes that are described in ways that minimize any "threat" they
might carry.

V. CONCLUSION

Since the beginning of time, people have used groups to achieve
particular purposes and have manipulated group identity to make
their task easier. This article has explored those efforts, providing
both examples of the types of manipulations that occur and an exami-
nation of why those efforts are successful. Manipulations of group
identity are especially successful when the group in question is a
marginalized, politically powerless group. Before the marginalized
group can seek meaningful reform or oppose particular legislative
efforts, the group must first battle against the manipulation of its iden-
tity. Hopefully, this article provides some strategies for groups to use
in trying to change the way they are viewed by outsiders.

131 For further examples, see Chang & Aoki, supra note 10; Valdes, supra note 10.
132 For a more detailed look at these strategies, see JACK GREENBERG, CRUSADERS IN THE

COURTS (1994); FARBER, ET AL., CONSTITUTIONAL LAW (2d ed. 1998); Jennifer S. Thomas, Ruth
Ginsburg: Carving a Career Path Through Male-Dominated Legal World, 51 CONG. Q. WKLY.
REP. 1876 (1993); James H. Rubin, Advocate Lawyers Make Impact Felt on U.S. Supreme Court,
Constitution, J. REC., July 4, 1987.
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I expect many who read this article will accuse me of pie-in-the-
sky idealism, arguing that I am trying to change human nature.
Maybe, in some way, I am. But we tame and change human nature all
the time. Indeed, isn't that the very purpose of law? To funnel human
nature in socially accepted ways? I concede that these changes will
involve a very long process that will take a very long time to achieve.
But a journey of a thousand miles begins with a single step.


