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INTRODUCTION AND OVERVIEW

An employer rejects a 60 year-old applicant for a manual labor
job because the employer erroneously believes that the applicant's
osteoporosis will prevent her from lifting and carrying merchandise.
A 55 year-old applicant is rejected because his blood pressure is
slightly elevated, and the employer believes that he will have a heart
attack or stroke on the job, potentially costing the employer a great
deal in worker's compensation, long-term disability, or health insur-
ance benefits. An older applicant is rejected because he has a slight
tremor in his hands, and the employer believes that the applicant will
develop senile dementia.

Arguably, the employer has disqualified these hypothetical appli-
cants based on their advanced age, their age-related physical impair-
ments, or a combination thereof. Instead of making individualized
judgments about their ability to perform the actual job duties, the
employer has acted largely on group-based assumptions about ability
and the purported financial risks associated with employees who are
advanced in age or disabled.

Both the Age Discrimination in Employment Act of 1967
("ADEA")1 and the Americans with Disabilities Act of 1990
("ADA")2 require employers to make individualized assessments,
rather than base their decisions on group-based assumptions about

* Mr. Fentonmiller practices law in Washington, D.C. Mr. Semmel is a staff attorney in the
Los Angeles, California office of the National Senior Citizens Law Center.

1 29 U.S.C. §§ 621-634 (1999).
2 42 U.S.C. §§ 12101-12213 (1995).
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cost and capability. The ADA's legislative history notes common atti-
tudinal barriers that result in the exclusion of the disabled from
employment opportunities, including concerns regarding productivity,
safety, insurance, liability, attendance, cost of accommodation and
accessibility, and workers' compensation costs.3 The ADA itself refers
to the "restrictions and limitations" suffered by individuals with disa-
bilities "based on characteristics that are beyond the control of such
individuals and resulting from stereotypic assumptions not truly indic-
ative of the individual ability of such individuals to participate in, and
contribute to, society."4 Consequently, it is the intent of the ADA that
employers make employment decisions based on facts applicable to
individual applicants or employees, and not on the basis of presump-
tions as to what a class of individuals with disabilities can or cannot
do.'

Similarly, the ADEA's legislative history - primarily a report
and research compiled by former Secretary of Labor Willard Wirtz6 -
reveals that, prior to the ADEA's enactment, employers' reasons for
age discrimination were generally founded on group-based assump-
tions about reduced physical capability with advanced age, the cost of
health and life insurance, limited work-life expectancy, cost of training
and low productivity, and a belief that older workers are more suscep-
tible to industrial accidents and absenteeism.7 Many employers simply
refused to hire people over a certain age, without considering individ-
ual qualifications.8 They had established age limits for jobs without
first determining the limits' relevance to job requirements, excluding
all employees without any differentiation among the various jobs
involved and without assessing whether applicants may be qualified
despite their age.9 As a consequence, one stated purpose of the

3 See Regulations to Implement the Equal Employment Provisions of the Americans with
Disabilities Act, 29 C.F.R. app. § 1630 (2000).

4 42 U.S.C. § 12101(a)(7) (1995).
5 See H.R. REP. No. 101-485, pt. 2, at 58 (1990), reprinted in 1990 U.S.C.C.A.N. 303 [here-

inafter HOUSE COMM. ON EDUC. & LABOR REPORT].
6 See U.S. DEP'T OF LABOR, THE OLDER AMERICAN WORKER: AGE DISCRIMINATION IN

EMPLOYMENT, REPORT OF THE SECRETARY OF LABOR TO THE CONGRESS UNDER SECrION 715
OF THE CIVIL RIGHTS ACT OF 1964 [hereinafter SECRETARY'S REPORT]; U.S. DEP'T OF LABOR,
THE OLDER AMERICAN WORKER: AGE DISCRIMINATION IN EMPLOYMENT, REPORT OF THE SEC-
RETARY OF LABOR TO CONGRESS UNDER SECTION 715 OF THE CIVIL RIGrrs ACT OF 1964,
RESEARCH MATERIALS [hereinafter RESEARCH MATERIALS].

7 See RESEARCH MATERIALS, supra note 6, at 10-14.
8 See SECRETARY'S REPORT, supra note 6, at 6.
9 See id. at 6-8.
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ADEA is to promote employment of older persons based on their
ability rather than age. °

Despite the ADA and ADEA's shared legislative purpose, their
prohibitions differ in several significant respects. Whereas Title I of
the ADA, which bars employment discrimination," actually defines
the term "discriminate," the ADEA does not. Specifically, Title I
defines disability discrimination as:

(1) limiting, segregating, or classifying a job applicant or employee in
a way that adversely affects the opportunities or status of such
applicant or employee because of disability of such applicant or
employee;

(2) participating in a contractual or other arrangement or relation-
ship that has the effect of subjecting a covered entity's qualified
applicant or employee with a disability to the discrimination pro-
hibited by [Title I of the ADA].... ;

(3) utilizing standards, criteria, or methods of administration (A)
that have the effect of discrimination on the basis of disability; or
(B) that perpetuate the discrimination of others who are subject
to common administrative control;

(4) excluding or otherwise denying equal jobs or benefits to a quali-
fied individual because of the known disability of an individual
with whom the qualified individual is known to have relationship
or association;

(5) (A) not making reasonable accommodations to the known physi-
cal or mental limitations of an otherwise qualified individual with

10 See 29 U.S.C. § 621(b) (1999).
11 The ADA consists of three major parts; a finding and purpose's provision, a definitions

provision, and four separate Titles. Title I prohibits disability discrimination in employment.
See 42 U.S.C. §§ 12111-12117. Title II prohibits disability discrimination in (a) the provision of
public services, programs, and activities, including employment, and (b) public transportation.
Id. §§12131-12165. Title III prohibits disability discrimination in the provision of goods, services,
facilities, privileges, advantages, or accommodations of any place of public accommodation. Id.
§§ 12181-12189. Title IV contains miscellaneous provisions dealing with, among other things,
the statutory construction of the ADA; the relationship between the ADA and risk-underwriting
by insurers, hospitals, medical service companies, health maintenance organizations, and benefit
plans; the waiver of the States' immunity from ADA actions; the prohibition against retaliation
for exercising rights under the ADA; attorney's fees; the exclusion from the ADA's protections
of transvestitism, the current use of illegal drugs, psychoactive substance use disorders resulting
from current illegal use of drugs, homosexuality, bisexuality, transsexualism, pedophilia, exhibi-
tionism, voyeurism, gender identity disorders not resulting from physical impairments, other sex-
ual behavior disorders, compulsive gambling, kleptomania, and pyromania; and the prohibition
against disability discrimination by the Congress. See id. §§ 12201-12213.
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a disability who is an applicant or employee, unless such covered
entity can demonstrate that the accommodation would impose
an undue hardship on the operation of the business of the cov-
ered entity; (B) denying employment opportunities to a job
applicant or employee who is an otherwise qualified individual
with a disability, if such denial is based on the need of such cov-
ered entity to make reasonable accommodation to the physical
or mental impairments of the employee or applicant;

(6) using qualification standards, employment tests or other selec-
tion criteria that screen out or tend to screen out an individual
with a disability or a class of individuals with disabilities unless
the standard, test, or other selection criteria, as used by the cov-
ered entity, is shown to be job-related for the position in ques-
tion and is consistent with business necessity; and

(7) failing to select and administer tests concerning employment in
the most effective manner to ensure that, when such test is
administered to a job applicant or employee who has a disability
that impairs sensory, manual, or speaking skills, such test results
accurately reflect the skill, aptitude, or whatever other factor of
such applicant or employee that such test purports to measure,
rather than reflecting the impaired sensory, manual, or speaking
skills of such employee or applicant (except where such skills are
the factors that the test purports to measure). 12

These prohibitions have been held to encompass, or have been
assumed to encompass, disability harassment. 3

12 42 U.S.C. § 12112(b)(1)-(7).
13 E.g., Silk v. City of Chicago, 194 F.3d 788, 803-04 (7th Cir. 1999); Keever v. City of

Middletown, 145 F.3d 809, 813 (6th Cir.), cert. denied, 119 S. Ct. 407 (1998); Cody v. CIGNA
Healthcare, 139 F.3d 595, 598 (8th Cir. 1998); Hendler v. Intelcom USA, Inc., 963 F. Supp. 200,
207 (E.D.N.Y. 1997); Haysman v. Food Lion, Inc., 893 F. Supp. 1092, 1106 (S.D. Ga. 1995);
Rodriguez v. Loctite Puerto Rico, Inc., 967 F. Supp. 653, 656 n.4 (D.P.R. 1997).
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Like the ADA, the ADEA prohibits disparate treatment, 14 and
has been held to prohibit harassment. 5 Due in large part to the
Supreme Court's decision in Hazen Paper Co. v. Biggins,16 however, it
is unsettled as to whether the ADEA also outlaws age-neutral qualifi-
cation standards or other selection criteria that screen out older work-
ers.17 The ADEA does not impose an explicit duty on employers to
make reasonable accommodations to a qualified individual's age,
although the legislative history did express a favorable view towards
the reasonable accommodation of age-related conditions. 8 The
ADEA also does not provide for compensatory and punitive
damages.1 9

14 See 29 U.S.C. § 623(a) (among other things, the ADEA makes it unlawful for an
employer: (1) to fail or refuse to hire or to discharge any individual or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's age; (2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee, because of such individual's age; or (3) to
reduce the wage rate of any employee in order to comply with [the ADEA]). See also Trans
World Airlines v. Thurston, 469 U.S. 111, 124-25 (1985) (finding policy that limited right of 60-
year-old pilots to "bump" less senior flight engineers because of their age unlawful).

15 See Crawford v. Medina Gen. Hosp., 96 F.3d 830, 834 (6th Cir. 1996).
16 507 U.S. 604, 618 (1993). In Hazen Paper, the Supreme Court observed that Congress

enacted the ADEA out of a concern that older workers were being deprived of employment on
the basis of inaccurate and stigmatizing stereotypes, and based on this observation, held that
when the employer's decision is wholly motivated by factors other than age, the problem of
inaccurate and stigmatizing stereotypes disappears. Id. at 610-11. Several lower courts have
relied on Hazen Paper to conclude that the ADEA is not implicated in a pure disparate impact
case wherein the employer is not motivated by age stereotypes, but by age-neutral factors. See
infra note 260.

17 See infra Part III.C.2 (it might be argued that the ADEA's prohibition against employer
practices that "tend" to discriminate based on age, combined with the ADEA's exception for
practices based on "reasonable factors other than age," means that certain age-neutral policies
and practices can be challenged as objectively unreasonable, regardless of whether the employer
harbored discriminatory intent).

18 RESEARCH MATERIALS, supra note 6, at 88-89. For example, the research materials
accompanying Secretary Wirtz's report to Congress found that most older workers are able to
perform productively until they retire, and that there are two possible approaches for those
workers "for whom the load must be reduced: (1) a transfer of the worker and (2) a modification
of his task to remove the features which cause the difficulty." The research found that some
relatively trivial factor, such as inadequate lighting, or excessive noise and heat, may often be the
cause of declining performance with age, so that "comparatively small changes can bring the task
within the capacity of older people." Id. at 89. The materials concluded that such changes in job
design to "accommodate" older workers could benefit both young and old workers. Id. Despite
these observations, Congress failed to make them explicit legal requirements.

19 Compare 42 U.S.C. § 1981a(a)(2), (3) (1994) (allowing recovery of compensatory and
punitive damages in cases of intentional disability discrimination or where the employer failed to
make reasonable accommodation; damages not available where employer made good faith effort
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This article examines how the prohibitions against age and disa-
bility discrimination intersect. While some plaintiffs who typically
would resort to the ADEA may attempt to invoke the ADA's gener-
ous protections where they have suffered discrimination because of
actual or perceived age-related health impairments, there appear to
be numerous obstacles to simply re-casting such age discrimination
claims as disability discrimination claims. Nevertheless, the similar
legislative purposes of the ADA and the ADEA, combined with the
correlation between disability and advanced age, may afford some
older individuals the protection of both statutes.

Section I discusses who can be sued under the ADA and the
ADEA. The class of potential defendants under the ADA is much
broader than under the ADEA. Section II examines who can sue for
employment discrimination under the ADA - namely, qualified indi-
viduals with a disability. It notes that while age alone is not a disabil-
ity, various medical conditions commonly associated with age, such as
heart disease, hearing loss, osteoporosis, and arthritis, may be, if they
substantially limit a major life activity or if the employer believes that
they do. Moreover, older persons may have an easier time proving a
substantially limiting impairment because one element of proof is how
the individual performs a major life activity (e.g., walking, lifting)
compared to the average person in the general population; on aver-
age, older persons will not be able to perform such activities as well as
persons of the average age of the population. This section also
includes a brief discussion of whether a genetic predisposition for cer-
tain types of impairments that tend to manifest themselves later in
life, such as colon or breast cancer, constitute a protected disability.
The remainder of Section II discusses what it means to be a "quali-
fied" individual with a disability.

Section III examines the three principal types of ADA employ-
ment claims and compares them to potential remedial theories under
the ADEA. First, the ADEA has no counterpart to the ADA's duty

to reasonably accommodate) with 29 U.S.C. § 626(b) (allowing recovery of lost wages and liqui-
dated damages equal to amount of lost wages in cases of "willful" violation of the ADEA).
Damages relief against states and state entities may be more limited under the ADA, however.
See infra notes 35-52. Also, the relief available for disability claims against the federal govern-
ment and federal contractors under the Rehabilitation Act may be more limited. For a more
thorough discussion of damages issues in ADA, Rehabilitation Act, and ADEA cases, see BAR-
BARA LINDEMANN & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 334-38 (3d ed.
1996).

[Vol. 10:2
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to make reasonable accommodation, thereby making the ADA more
attractive to older employees finding it difficult to perform their jobs
because of age-related impairments. Second, the case law regarding
disparate treatment is similar to that under the ADA and ADEA;
many courts rely on ADEA disparate treatment precedent when
interpreting the ADA. Third, while the ADA explicitly permits chal-
lenges to disability-neutral criteria that tend to adversely affect the
disabled, there is a trend in the case law holding that age-neutral crite-
ria are not actionable under the ADEA. However, even assuming
that the ADEA permits limited "reasonableness" challenges to age-
neutral criteria, the ADA's "business necessity" and "job-relatedness"
standards for disability-neutral criteria, combined with the employer's
duty to provide reasonable accommodations represents a far more
comprehensive form of protection. Accordingly, the ADA may be a
better avenue of relief for plaintiffs challenging discrimination based
on their age-related impairments.

Section IV discusses the theory of "age plus disability" discrimi-
nation and "disability plus age" discrimination. It is conceivable that
employers discriminate against either a subclass of the ADEA's pro-
tected class - disabled older persons - or against a subclass of the
ADA's protected class - older disabled persons. In theory, this type
of discrimination should be prohibited by both statutes.

I. WHO CAN BE SUED UNDER THE ADA

A. Covered Entities

Title I of the ADA, governing disability discrimination in employ-
ment, makes it unlawful for a "covered entity" to "discriminate"
against a "qualified individual with a disability" because of the disabil-
ity of such individual in regard to job application procedures, the hir-
ing, advancement, or discharge of employees, employee
compensation, job training, and other terms, conditions, and privileges
of employment.2" A "covered entity" means an employer, employ-
ment agency, labor organization, or joint labor-management
committee.21

The term "employer" means a person engaged in an industry
affecting commerce who has 15 or more employees for each working

20 42 U.S.C. § 12112(a).
21 Id. § 12111(2).
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day in each of 20 or more calendar weeks in the current or preceding
calendar year, and any agent of such person, but does not include the
United States, corporations wholly owned by the United States,
Indian tribes, and bona fide, tax-exempt private membership clubs
(other than labor organizations). 2 The ADA's definitions of
"employer," "labor organization," and "employment agency" are
identical to those contained in the ADEA, except that the ADEA
limits its prohibitions to employers with 20 or more employees 23 (as
opposed to the ADA's 15)24 and to labor organizations with 25 or
more employees 25 (as opposed to the ADA's 15).26

B. Public Employers

While the ADEA prohibits age discrimination in federal employ-
ment, the ADA does not regulate the federal government, which is
specifically excluded from the definition of "covered entity." Rather,
disability discrimination in federal employment is prohibited by Sec-
tions 50128 and 50429 of the Rehabilitation Act of 1973. Section 501
requires federal employers to adopt an affirmative action program for
the hiring, placement and advancement of persons with disabilities.3 °

Section 504 prohibits federal agencies and private entities that receive
federal funding from discriminating on the basis of disability.31

By definition, the ADEA explicitly prohibits age discrimination
by States and State instrumentalities, except for elected officials and
members of their personal staff and appointees on the policymaking
level or an immediate adviser with respect to the exercise of the con-
stitutional or legal powers of the office.32 However, the Supreme
Court recently held that ADEA plaintiffs cannot recover damages
against States without running afoul of their sovereign immunity

22 Id. § 12111(5)(A)-(B).
23 29 U.S.C. § 630(b).
24 See 42 U.S.C. § 12111(5).
25 See id. § 630(e).
26 See id. § 2000e(e).
27 See 29 U.S.C. § 633(a).
28 Id. §§ 791, 794b(a)(1).
29 Id. § 794(a).
30 See id. § 791.
31 See id. § 794(a).
32 See id. § 623 (defining unlawful employment practices by an "employer"); id. § 630(b)

(defining State and State instrumentalities within the definition of "employer"); id. § 630(f)
(excluding certain elected and policymaking public officials from definition of "employee").

[Vol. 10:2
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under the Eleventh Amendment to the Constitution.33 Accordingly,
unless a state statute accords state employees a damages cause of
action for age discrimination in employment,34 such employees appear
to be limited to declaratory and prospective injunctive relief.

Title I of the ADA does not expressly refer to state and local
government entities as being within the definition of "employer," but
regardless, the courts have applied the ADA's employment provisions
to these entities.3 The ADA's definition of "employer" is based on
the term "person," which the ADA states shall have the same mean-
ing as under Title VII.36

Title II of the ADA explicitly prohibits state and local govern-
ment entities from discriminating against individuals with a disabil-
ity.37 The Justice Department regulations for Title II prohibit
discrimination in employment, 38 but the courts are not in agreement
on the issue.39 The Supreme Court recently granted certiorari on the
question whether the Eleventh Amendment bars ADA suits by pri-
vate citizens in federal court against states that have not consented to
be sued.4 °

Like non-federal employees suing under Section 504 of the Reha-
bilitation Act, 41 plaintiffs suing for employment discrimination under
Title II of the ADA need not comply with the administrative prerequi-
sites that apply under Title I of the ADA or under Section 501 of the

33 See Kimel v. Florida Bd. of Regents, 120 S. Ct. 631, 650 (2000).
34 See id. at 646.
35 E.g., Holbrook v. City of Alpharetta, 112 F.3d 1522 (11th Cir. 1997).
36 See 42 U.S.C. § 12111(7).
37 See 42 U.S.C. § 12134.
38 See 28 C.F.R. § 35.140 (2000).
39 Compare Bledsoe v. Palm Beach County Soil & Water Conservation Dist., 133 F.3d 816,

820 n.4 (11th Cir. 1998) with Zimmerman v. Oregon Dep't of Justice, 170 F.3d 1169, 1173 (9th
Cir. 1999) (holding that "Congress unambiguously expressed its intent for Title II not to apply to
employment").

40 See Garrett v. Univ. of Alabama at Birmingham Bd. of Trustees, 193 F.3d 1214 (11th Cir.
1999), cert. granted in part, 120 S.Ct. 1669 (2000).

41 See Freed v. Consolidated Rail Corp., 201 F.3d 188 (3d Cir. 2000) (holding that an
employee of a non-federal employer who is suing solely under § 504 need not exhaust adminis-
trative remedies prior to filing suit). However, a federal employee, who has a remedy under
§ 501, may be required to exhaust before bringing a § 504 claim in order to prevent circumven-
tion of § 501's exhaustion requirement. McGuinness v. United States Postal Serv., 744 F.2d
1318, 1322 (7th Cir. 1984).

2000]
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Rehabilitation Act.42 Title II plaintiffs (unlike Title I plaintiffs) also
are not limited to suing entities only with 15 or more employees.43

An employee of a state governmental entity who fails to file a
timely charge of discrimination with the EEOC still may be able to
bring suit under Title II, because the statute of limitations for a Title II
claim is the applicable state statute of general applicability (usually for
tort claims) or for claims based on statutes.44 However, remedies
under Title II are limited to those available under Section 504 of the
Rehabilitation Act.45 These remedies include backpay 46 and compen-
satory damages,47 but not necessarily punitive damages. 4 In contrast,
remedies for a violation of Title I may include punitive damages.49

42 Title I of the ADA incorporates the administrative exhaustion requirements of Title VII.
See 42 U.S.C. § 12117(a). A Title I plaintiff cannot file a lawsuit until he or she first has filed a
charge of discrimination with the Equal Employment Opportunity Commission ("EEOC") and
received a right-to-sue letter from that agency. See id. § 2000e-5(b)-(f). Section 501 of the
Rehabilitation Act incorporates the exhaustion requirements contained in the federal employee
provisions of Title VII. See 29 U.S.C. § 794a(a)(1). Section 501 requires the complaining party
to exhaust his or her remedies with the federal employer or with the EEOC before filing suit. 42
U.S.C. § 2000e-16(c).

43 See Bledsoe, 133 F.3d at 824 n.7 (noting that Title II employment discrimination claims
do not require exhaustion and that plaintiffs alleging these claims may sue an arm of the State
with less than 15 employees).

44 See 42 U.S.C. § 1988(a); Hickey v. Irving Indep. Sch. Dist., 976 F.2d 980, 982 (5th Cir.
1992); contra McCullough v. Branch Banking & Trust Co., 35 F.3d 127, 132 (4th Cir. 1994), cert.
denied, 513 U.S. 1151 (1995) (applying 180 day limitation under state discrimination statute). Cf
North Star Steel Co. v. Thomas, 515 U.S. 29, 33 (1995) (holding that the general statute of
limitations applies over the shorter analogous administrative time limitation).

45 See 42 U.S.C. § 12133.
46 See Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 631 (1984) (holding that backpay

is available for intentional violations of § 504).
47 See Ferguson v. City of Phoenix, 157 F.3d 668, 674 (9th Cir. 1998) (holding that compen-

satory damages are available under Title II or § 504 as long as there is a showing of discrimina-
tory intent); Johnson v. City of Saline, 151 F.3d 564, 573 (6th Cir. 1998) (compensatory damages
are available under § 504); W.B. v. Matula, 67 F.3d 484, 494 (3d Cir. 1995) (same); Rodgers v.
Magnet Cove Pub. Sch., 34 F.3d 642, 645 (8th Cir. 1994) (same); Waldrop v. Southern Co. Servs.,
24 F.3d 152, 157 n.5 (11th Cir. 1994) (same); Pandazides v. Virginia Bd. of Educ., 13 F.3d 823,
830 (4th Cir. 1994) (same).

48 Compare Moreno v. Consolidated Rail Corp., 99 F.3d 782, 791-92 (6th Cir. 1996) (en
banc) (punitive damages are not available under § 504 of the Rehabilitation Act); with Panda-
zides, 13 F.3d at 830 (Section 504 of the Rehabilitation Act provides "full panoply of damages");
Burns-Vidlak v. Chandler, 980 F. Supp. 1144, 1146-52 (D. Haw. 1997) (holding that punitive
damages are available).

49 See 42 U.S.C. § 1981a(a)(2).
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C. Operators of Public Accommodations

Title III of the ADA50 outlaws disability discrimination by opera-
tors of public accommodations, not employers," and usually is inap-
plicable to employment discrimination. However, the Third Circuit
has held that a medical doctor with hospital staff privileges, who was
not a hospital employee but an independent contractor, could assert a
cause of action under Title III when the hospital allegedly revoked his
privileges because of his disability.52 Thus, Title III may represent a
basis for employment discrimination actions by individuals who are
not covered by Title I because they are not employees.53

Remedies for individual suits under Title III are limited to injunc-
tive relief pursuant to the procedures contained in Title II of the Civil
Rights Act of 1964.1' Alternatively, the Attorney General is author-
ized to undertake an enforcement action,55 but rarely does so.

D. Miscellaneous Defendants

As under the ADEA, 56 supervisors and co-workers have been
held immune from individual ADA liability.57 Recently, one court has
affirmed that an individual who was president, administrator, and
owner of 47.5% of a company was not subject to personal liability

50 Title III's general anti-discrimination provision states, "No individual shall be discrimi-
nated against on the basis of disability in the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, or accommodations of any place of public accommodation by
any person who owns, leases (or leases to), or operates a place of public accommodation." Id.
§ 12182(a).

51 See Ford v. Schering-Plough Corp., 145 F.3d 601, 612 (3d Cir. 1998), cert. denied, 119 S.
Ct. 850 (1999); Parker v. Metropolitan Life Ins. Co., 121 F.3d 1006, 1014 (6th Cir. 1997) (en
banc).

52 See Menkowitz v. Pottstown Mem'l Med. Ctr., 154 F.3d 113, 122 (3d Cir. 1998).
53 Note that a plaintiff need only be an "individual" with a disability to sue under Title III,

not a "qualified individual with a disability" as under Titles I and II. See id. at 121. The defini-
tion of "qualified individual with a disability" is discussed in Part II.B infra.

54 See 42 U.S.C. § 12188(a) (incorporating remedies and procedures of 42 U.S.C. § 2000a-
3(a)).

55 See id. § 12188(b).
56 See Smith v. Lomax, 45 F.3d 402, 403 n.4 (11th Cir. 1995); Miller v. Maxwell's Int'l, Inc.,

991 F.2d 583, 588 (9th Cir. 1993).
57 See Baird v. Rose, 192 F.3d 462, 471-72 (4th Cir. 1999); Butler v. City of Prairie Village,

172 F.3d 736, 744 (10th Cir. 1999); Mason v. Stallings, 82 F.3d 1007, 1009 (11th Cir. 1996); EEOC
v. AIC Sec. Investigations, 55 F.3d 1276, 1282 (7th Cir. 1995); DeJoy v. Comcast Cable Comms.,
Inc., 941 F. Supp. 468, 475 (D.N.J. 1996).
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under the ADA.5" Also, at least one court has held that a trust, which
acts as an ERISA fiduciary may be liable under the ADA,59 just as
under the ADEA.60

II. WHO CAN SUE FOR EMPLOYMENT DISCRIMINATION UNDER
THE ADA
In general, to invoke the ADA's protection against employment

discrimination, a plaintiff must show that she is a "qualified individual
with a disability" ("QID"). The statute defines a QID as "an individ-
ual with a disability who, with or without reasonable accommodation,
can perform the essential functions of the employment position that
such individual holds or desires. '"61 According to the ADA's legisla-
tive history, age is not a disability.62 Thus, an individual is not pro-
tected by the ADA merely because she is old or because her employer
regards her as old. Instead, the individual must satisfy the statutory
and regulatory definitions of "qualified individual with a disability."

A. Individual with a Disability

The ADA defines "disability" as: (1) a physical or mental impair-
ment that substantially limits one or more of the major life activities
of an individual; (2) a record of such an impairment; or (3) being
regarded as having such an impairment.63

1. Physical or Mental Impairment

The statute does not define the term "impairment," but EEOC
regulations' state that an impairment includes any physiological dis-

58 See Alberte v. Anew Health Care Servs., 605 N.W.2d 515 (Wis. 2000) ("the phrase 'and
any agent' in 42 U.S.C. § 2000e(b) and 42 U.S.C. § 12111(5)(A) is that it expresses Congress's
intent to incorporate respondeat superior principles into the definition of 'employer"').

59 See Carparts Distrib. Ctr. v. Automotive Wholesaler's Ass'n, 37 F.3d 12 (lst Cir. 1994).
60 See Lee v. California Butchers' Pension Trust Fund, 154 F.3d 1075, 1078-79 (9th Cir.

1998).
61 42 U.S.C. § 12111(8).
62 See also HousE COMM. ON EDUC. & LABOR REPORT, supra note 5, at 52 ("Age is not a

disability ....").
63 See 42 U.S.C. § 12102(2)(A)-(C).
64 The Supreme Court has questioned the EEOC's authority to opine on the definition of

disability. See Sutton v. United Air Lines Inc., 527 U.S. 471, 119 S. Ct. 2139, 2145 (1999) ("no
agency has been delegated authority to interpret the term 'disability"'). But cf. Bragdon v.
Abbott, 524 U.S. 624, 646-47 (1998) (drawing guidance from EEOC regulations and informal
guidance to hold that HIV infection is a physical impairment under the ADA).
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order, or condition, cosmetic disfigurement, or anatomical loss affect-
ing one or more of several bodily systems, as well as any mental or
psychological disorder, such as mental retardation, organic brain syn-
drome, emotional or mental illness, and specific learning disabilities.6"
While age is not an impairment, 66 even if it substantially limits an indi-
vidual's ability to perform a major life activity, 67 various medical con-
ditions commonly associated with age, such as hearing loss,
osteoporosis, or arthritis do constitute impairments.68

A diminution in physical endurance, flexibility, or mobility due to
aging is probably not an impairment, unless it is the result of an
underlying disorder,69 or unless the diminution constitutes an
"extreme" deviation from the norm.7" Thus, an older person is gener-
ally not protected by the ADA merely because he or she has "slowed
down" through the normal aging process.

This is not to suggest that an older individual loses the ADA's
protection merely because he or she suffers impairments that are nor-
mal incidents of aging, such as cataracts, macular degeneration of the
retina, the pupil's loss of light-accommodating capacity, arteriosclero-
sis, or osteoporosis. All of these conditions can be classified as "ana-
tomical losses" or at least medical "conditions" affecting one or more
bodily systems.

2. Major Life Activity

One does not have a disability simply because one has an impair-
ment. The impairment must substantially limit a major life activity.
The statute does not define "major life activity," but the regulations
state that such activities include caring for oneself, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, and

65 See 29 C.F.R. § 1630.2(h)(1)-(2) (2000).
66 See id. app. § 1630 ("Advanced age, in and of itself, is also not an impairment.").
67 See id.

68 See id.

69 See id. ("The definition of the term 'impairment' does not include physical characteristics
such as eye color, hair color, left-handedness, or height, weight or muscle tone that are within
the 'normal' range and are not the result of a physiological disorder"); EEOC COMPLIANCE
MANUAL (CCH) 902-11 (1995) ("[N]ormal deviations in height, weight, or strength that are not
the result of a physiological disorder are not impairments.").

70 See 29 C.F.R. app. § 1630 ("At extremes .... such deviations [in height, weight, or
strength] may constitute impairments.").
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working.71 The EEOC's Interpretive Guidance notes that this list of
major life activities is not exhaustive and includes those "basic activi-
ties" that the average person in the general population can perform
with little or no difficulty.72 Thus, sitting, standing, lifting, and reach-
ing also are major life activities.73

The Supreme Court has held that reproduction is a major life
activity." The Court rejected the argument that major life activities
are confined to those "with a public, economic, or daily dimension."75

The Ninth Circuit expanded on this holding by concluding that engag-
ing in sexual relations (regardless of whether procreation is the goal)
is a major life activity.76

The Third Circuit has held that thinking is a major life activity,
such that a person who suffers paranoia and delusions is limited in a
major life activity.77 The Ninth Circuit has held that interacting with
others easily falls within the definition of major life activity because it
is an essential, regular function similar to walking and breathing.78 In
contrast, the Fifth Circuit has held that awareness of one's surround-
ings is not a major life activity.79 Nevertheless, it could be argued that
a component of awareness, such as seeing or hearing, constitutes a
major life activity.

3. Substantially Limited In Performing A Major Life Activity
An individual is "substantially limited" in performing a major life

activity if she is either (1) unable to perform a major life activity that
the average person in the general population can perform (e.g., walk-

71 See id. § 1630.2(i). Compare Sutton, 527 U.S. 471, 119 S. Ct. at 2151 (questioning
whether working can be a major life activity and assuming that EEOC regulations are reason-
able) with EEOC v. R.J. Gallagher Co., 181 F.3d 645, 654-55 (5th Cir. 1999) (post-Sutton case
holding that working is a major life activity because "[flor those of us who are able to work and
choose to work, our jobs are an important element of how we define ourselves and how we are
perceived by others," and "[tjhe inability to access the many opportunities afforded by working
constitutes exclusion from many of the significant experiences of life").

72 See 29 C.F.R. § 1630.
73 See id.
74 See Bragdon, 524 U.S. at 638.
75 Id.
76 See McAlindin v. County of San Diego, 192 F.3d 1226, 1230 (9th Cir. 1999), reh'g denied,

amended by 201 F.3d 1211 (2000).
77 See Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 307 (3d Cir. 1999).
78 See McAlindin, 192 F.3d at 1233.
79 See Deas v. River West, L.P., 152 F.3d 471, 479, n.18 (5th Cir. 1998) (holding that brief,

temporary losses of awareness of surroundings due to petit mal seizures are not a substantial
limitation of a major life activity).
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ing) or (2) significantly restricted8" as to the condition, manner, or
duration under which she can perform a particular major life activity
as compared to the condition, manner, or duration under which the
average person in the general population can perform that same
major life activity (e.g., being able to walk only for brief periods of
time).8" Factors relevant to this determination include: (1) the nature
and severity of the impairment; (2) the duration or expected duration
of the impairment; and (3) the permanent or long term impact, or the
expected permanent or long term impact resulting from the
impairment.82

Certain chronic conditions, which are more likely to be mani-
fested in older workers, such as heart disease and cancer, may be sub-
stantially limiting when active or when there is a high likelihood of
recurrence in substantially limiting forms.83 However, temporary
incapacity, such as recuperating from heart surgery, is not a
disability.'

80 See Albertsons, Inc. v. Kirkingburg, 527 U.S. 555, 119 S. Ct. 2162, 2168 (1999) (noting
that a significant restriction in the manner of performance is not a mere "difference" in the
manner of performance).

81 See 29 C.F.R. § 1630.20)(1)(i)-(ii); 29 C.F.R. app. § 1630. Compare Taylor v. Pathmark
Stores, Inc., 177 F.3d 180, 186 (3d Cir. 1999) ("The relevant question is whether the difference
between [the plaintiff's] ability and that of an average person is qualitatively significant enough
to constitute a disability;" holding that plaintiff was not substantially limited in standing or walk-
ing where he could stand or walk for 50 minutes at a time, and for a longer period with breaks);
Talk v. Delta Airlines, Inc., 165 F.3d 1021, 1025 (5th Cir. 1999) (individual born with right leg
shorter than her left leg and who walked with a slight limp was not substantially limited in her
ability to walk); Robinson v. Global Marine Drilling Co., 101 F.3d 35, 37 (5th Cir. 1996) (holding
that shortness of breath when climbing stairs does not rise to the level of a substantial limitation
on breathing); Kelly v. Drexel Univ., 94 F.3d 102,106 (3d Cir. 1996) (man who limped as a result
of a hip injury, who could not walk more than a mile, and who had to climb stairs slowly was not
disabled); Penchisen v. Stroh Brewery Co., 932 F. Supp. 671, 674-75 (E.D. Pa. 1996) (having to
walk and climb stairs slowly is not a substantial limitation on walking). But cf Belk v. South-
western Bell Tel. Co., 194 F.3d 946, 950 (8th Cir. 1999) (plaintiff whose full range of motion in his
leg was limited by a brace and whose gait was hampered by a pronounced limp had a disability).

82 See 29 C.F.R. § 1630.2(j)(2)(i)-(i).
83 See EEOC COMPLIANCE MANUAL, supra note 72, at 902-34. Cf EEOC v. R.J. Gal-

lagher, 181 F.3d 645, 655 (5th Cir. 1999) (holding that plaintiff was not disabled where his cancer
had gone into complete remission and his doctors had cleared him for an unqualified return to
work); Hilburn v. Murata Elec. N. Am., Inc., 181 F.3d 1220 (11th Cir. 1999) (holding that plain-
tiff's coronary heart disease was not a disability because she had not demonstrated any substan-
tially limiting residual effects from her heart problems).

84 See Sutton v. Lader, 185 F.3d 1203, 1209 (11th Cir. 1999) (employer did not regard plain-
tiff as disabled even though it knew that the plaintiff had had heart surgery and regarded the
plaintiff as temporarily unable to work during his recovery).
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If the at-issue major life activity is working, then an individual is
substantially limited if she is significantly restricted in her ability to
perform either a class of jobs or a broad range of jobs in various
classes as compared to the average person having comparable train-
ing, skills and abilities." Thus, a person is significantly restricted in a
class of jobs if a back condition prevents him from working in any
heavy labor job.86 The inability to perform a single, particular job
does not constitute a substantial limitation in the major life activity of
working.87

Sometimes an employer may have what appears to be an idiosyn-
cratic job requirement that no other employer imposes for the same
type of job. For example, an airline may have a far more stringent
vision requirement than other airlines. In this type of case, the indi-
vidual is not actually precluded from performing similar work for
other employers, but only a single job. It might be argued that if the
employer's idiosyncratic requirement were imputed to all similar
employers, the individual would be substantially limited in working.

85 See 29 C.F.R. § 1630.2(j)(3)(i).
86 See TITLE I OF THE AMERICANS WITH DISABILITIES AcT: EEOC's TECHNICAL ASSIST-

ANCE MANUAL 11-7 (1992) [hereinafter TECHNICAL ASSISTANCE MAN.].
87 See id. Compare Taylor, 177 F.3d at 188 (holding that an employer may have regarded a

supermarket employee as disabled where it considered him "incapable of performing... any job
[ ] that required significant standing, walking, lifting, or moving about (i.e., most jobs in a super-
market)") with Sutton, 527 U.S. 471, 119 S. Ct. at 2151 ("Because the position of global airline
pilot is a single job, this allegation does not support the claim that respondent regards petitioners
as having a substantially limiting impairment") (citing 29 C.F.R. § 1630.20)(3)(i)) and Murphy v.
United Parcel Serv., Inc., 527 U.S. 516, 119 S. Ct. 2133, 2138 (1999) (finding no disability
because "[a]t most, petitioner has shown that he is regarded as unable to perform the job of
mechanic only when that job requires driving a commercial motor vehicle - a specific type of
vehicle used on a highway in interstate commerce"). See also Gutridge v. Clure, 153 F.3d 898,
901 (8th Cir. 1998) (holding that employee's carpal and cubital tunnel syndromes did not sub-
stantially limit him in working; while he could not perform the job of computer technician
because of the nature of the employer's exclusive on-site repair business, which required him to
lift computer equipment, he could still work as a technician for other employers who either did
not require lifting as part of the job duties or who could provide assistance); Swain v. Hitlsbor-
ough County Sch. Bd. 146 F.3d 855, 858-59 (11th Cir. 1998) (holding that an incontinent teacher
whc alleged that she could not perform any job that precluded her from having regular access to
a restroom did not create a genuine issue that she had a substantially limiting disability; to show
substantial limitation in working, plaintiff had to provide evidence of exclusion from jobs beyond
the mere existence and impact of a physical impairment); Doren v. Battle Creek Health Sys., 8
A.D. Cas. (BNA) 904, 908 (W.D. Mich. 1998), affd by 187 F.3d 595 (6th Cir. 1999) (holding that
a nurse with arthritis who claimed that she could not work a 12-hour shift was not substantially
limited in working where she was capable of working 8-hour shifts without accommodation and
she failed to submit evidence as to the number of nursing jobs from which she was excluded,
other than a job with her employer).
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The Supreme Court has rejected this argument, however, holding that
"[a]n otherwise valid job requirement, such as a height requirement,
does not become invalid simply because it would limit a person's
employment opportunities in a substantial way if it were adopted by a
substantial number of employers.""

The regulations list several other factors that may be relevant to
determining whether one is substantially limited in working, including
the number and types of jobs utilizing similar training, knowledge,
skills or abilities within the geographical area to which the individual
has reasonable access and from which the individual is disqualified.89

Interpreting these regulations, one court has held that a court must
"consider the individual's training, skills, and abilities in order to eval-
uate whether the particular impairment constitutes for that particular
person a significant barrier to employment."9 Under this approach,
"a substantially limiting impairment for one individual may not be
substantially limiting for another individual with different
characteristics." 91

The EEOC has stated that an alleged substantial limitation in
working should be considered only if the individual is not substantially
limited in any other major life activity.92 As a practical matter, a
plaintiff usually is in a better litigation position if he or she can estab-
lish a substantial limitation in an activity other than work because
proving a work limitation often conflicts with the plaintiff's ability to
prove that he or she is qualified for the job. However, employers also
must take care when arguing that a plaintiff is unable to work; an
argument that the plaintiff is unable to work at all due to his disability
and therefore unqualified for the at-issue position may be factually

88 Sutton, 527 U.S. 471, 119 S. Ct. at 2152.
89 See 29 C.F.R. § 1630.2(j)(3)(ii)(A)-(C). Cf. Tardie v. Rehabilitation Hosp. of R.I., 168

F.3d 538, 542 (1st Cir. 1990) (holding that demonstrating that the employer regarded employee
as unable to work more than a 40-hour work week did not mean that employee was regarded as
disabled because there are "vast employment opportunities which require only 40-hour work
weeks").

90 Mondzelewski v. Pathmark Stores, Inc., 162 F.3d 778, 784 (3d Cir. 1998) (internal quota-
tion and citations omitted); see also Murphy, 119 S. Ct. at 2139 (noting that plaintiff's skills as a
mechanic and the array of mechanic jobs open to him as evidence that he was regarded as unable
to perform only a particular type of mechanic job, and therefore, was not substantially limited in
working).

91 Mondzelewski, 162 F.3d at 784 (citing 29 C.F.R. app. § 1630.20)).
92 See 29 C.F.R. app. § 1630.
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inconsistent with the argument that the plaintiff is not substantially
limited in a major life activity.93

4. Substantially-Limiting Age-Related Impairments

As noted above, for purposes of determining substantial limita-
tion, the individual's ability to perform a major life activity is com-
pared to the performance of the "average person in the general
population."94 This analysis looks to the individual's "personal char-
acteristics," such as his particular training, skills and abilities.9 This
rule might tend to benefit older persons, who, due to the natural
effects of aging, will generally have a diminished ability to perform
certain major life activities (e.g. walking, seeing, lifting) compared to
persons of the average age of the population.96 For example, osteoar-
thritis in an older person may be far more debilitating with respect to
the major life activity of walking than osteoarthritis in a younger per-
son due to a younger person's greater ability (on average) to compen-
sate physically. Similarly, younger persons may be more resilient (on
average) when responding to cancer treatment or treatment for heart
disease than older persons. Thus, the synergy between advanced age
and a physical impairment may be more likely to afford ADA protec-
tion to an older worker than to a similarly-impaired younger worker.

In addition, the synergy of multiple, non-substantially limiting
impairments may have a substantially limiting effect. Thus, age-
related impairments that are not substantially limiting individually,
such as mild arthritis or osteoporosis, may become substantially limit-
ing when combined in the same individual.97

93 E.g., Disanto v. McGraw-Hill, Inc., No. 97 Civ. 1090 JGK, 1998 WL 474136, at *3
(S.D.N.Y. Aug. 11, 1998) (unreported decision) (holding that the "fundamentally contradictory
positions, in which the defendant asserts both that the plaintiffs impairments allegedly prevent
the plaintiff from working at all so that he is not a 'qualified individual' and that those impair-
ments do not render him 'disabled,' as those terms are defined in the ADA, indicate that there
are questions of fact ...." not resolvable on a motion for summary judgment).

94 29 C.F.R. § 1630.20)(1)(i).
95 See Mondzelewski, 162 F.3d at 784.
96 Cf. id. at 785 (holding that the impact of the plaintiff's age, among other personal charac-

teristics, must be examined in determining whether the plaintiff is substantially limited in
working).

97 See 29 C.F.R. app. § 1630 (multiple impairments, when considered in isolation may not
substantially limit a major life activity, but when combined may substantially limit a major life
activity). See also EEOC COMPLIANCE MANUAL, supra note 72, at 902-35 (providing example of
someone with a mild form of arthritis in her wrists and hands and a mild form of osteoporosis;
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Some age-related impairments are controllable through medica-
tion or prosthetic devices. A person who is hard of hearing can wear a
hearing aide. A person can control high blood pressure with medica-
tion. Arthritis sometimes can be treated with anti-inflammatory med-
ication. In this sense, some impairments do not appear to be
substantially limiting when mitigating measures are utilized.

In such cases, the Supreme Court insists that the impairments are
not necessarily disabilities.98 Because the question of whether a per-
son has a disability under the ADA is "an individualized inquiry,"99

ignoring the effect of mitigating measures would force the courts and
employers to speculate on a person's unmitigated condition, and
therefore would require reliance on generalized information about
how an uncorrected impairment usually affects individuals. Thus, "if a
person is taking measures to correct for, or mitigate, a physical or
mental impairment, the effects of those measures - both positive and
negative - must be taken into account when judging whether that
person is 'substantially limited' in a major life activity and thus 'dis-
abled' under the Act." 10°

According to the Court, this conclusion follows logically from the
statutory definition of the phrase "substantially limits," which appears
in the present indicative verb form and therefore means that a person
is disabled only if he or she is "presently - not potentially or hypo-
thetically - substantially limited . . . ."'1 By definition, a disability
does not exist where an impairment "'might,' 'could,' or 'would' be
substantially limiting if mitigating measures were not taken.""I 2

Accordingly, whether a person with myopia has a disability must
be analyzed in the context of that person wearing corrective eyewear;
if the individual remains substantially limited in a major life activity
even when wearing glasses, he or she is disabled.103 Likewise, a person
who takes medicine for epilepsy or who has high blood pressure is not

neither by itself is a disability, but the two together significantly restrict manual dexterity and
ability to perform manual tasks).

98 See Sutton, 527 U.S. 471, 119 S. Ct. at 2146 (holding that "the approach adopted by the
[EEOC] guidelines ... that persons are to be evaluated in their hypothetical uncorrected state

is an impermissible interpretation of the ADA").
99 Id. at 2147 (citing Bragdon, 524 U.S. 624).
100 Sutton, 527 U.S. 471, 119 S. Ct. at 2146.
101 Id.
102 Id.
103 See id. at 2149 (holding that individuals whose corrective measures improved their vis-

ual acuity to 20/20 did not have actual disabilities).
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disabled, unless the medicine merely lessens the symptoms of these
impairments, but leaves the individual substantially limited.1"4 How-
ever, just because a mitigating measure renders the individual func-
tional, it does not follow that the individual is not disabled. For
example, a hearing impaired individual may still be disabled even if
lip-reading permits her to communicate like a person with normal
hearing; this mitigating measure does not improve the ability to
engage in the relevant major life activity - hearing - only the ability
to engage in normal activities, such as communication." 5

A mitigating measure need not take the form of artificial aids like
medications and devices, but could include measures undertaken with
an individual's own bodily systems. 10 6 In other words, the individual's
ability to compensate for the impairment is relevant to whether he or
she is substantially limited in a major life activity.

A corollary to the mitigating measures issue arises when the indi-
vidual has a mitigating measure available - such as a hearing aide for
hearing loss - but refuses to utilize that measure. One district court
has held that it would be inconsistent with the "individualized
inquiry" that the ADA requires to speculate about the limitations, if
any, that an individual would face if he or she utilized the mitigating
measure. 107

5. A Record of a Substantially Limiting Impairment

One also may qualify as an individual with a disability if he or she
has a record or history of a physical or mental impairment that sub-

104 See id. (speculating about the effect of medicines for epilepsy and high blood pressure).
Alternatively, if the mitigating measures eliminate the substantially limiting effects of the impair-
ment, the individual still may be protected by the ADA if the employer regards him or her as
disabled. See id. See also Hill v. Kansas City Area Transp. Auth., 181 F.3d 891, 894 (8th Cir.
1999) (holding that the drowsiness caused by taking hypertension medication in combination
with pain relievers prescribed for plaintiff's work-related injuries was not a disability; there was
no evidence in the record that plaintiff's physical condition compelled her to take a combination
of medications that persistently affected her ability to stay awake).

105 See Finical v. Collections Unltd., Inc., 65 F. Supp.2d 1032, 1041 (D. Ariz. 1999) ("[L]ip-
reading is more akin to use of a wheelchair or Braille - all are devices that assist an impaired
individual to remain functional, even highly so, but do not alter the status of the impairment.").

106 See Albertsons, 527 U.S. 555, 119 S. Ct. at 2168 (noting that individual with monocular
vision is not necessarily disabled if his brain has developed subconscious mechanisms for coping
with the visual impairment).

107 See Finical, 65 F. Supp.2d at 1037.
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stantially limits one or more major life activities.1 °8 According to the
EEOC, this definition of disability protects from discrimination based
on prior medical history persons such as former cancer patients and
those with substantially limiting forms of heart disease whose condi-
tions are either cured, controlled, or in remission. This definition also
ensures that individuals are not discriminated against because they
have been erroneously classified as disabled in the past.1"9 The Fifth
Circuit has cautioned, however, that it is not enough for an ADA
plaintiff to simply show that he has a record of an impairment, such as
a cancer diagnosis; II° there must be a record of an impairment that
substantially limited a major life activity.11' This view, consistent with
other EEOC guidance, notes that to qualify under this definition of
disability, the record or history must be of treatment for or classifica-
tion of a disability as defined under the ADA (i.e., a substantially lim-
iting impairment), not just any past impairment.1

6. Regarded as Having a Substantially Limiting Impairment

The third way to qualify as disabled under the ADA is to show
that the employer "regarded" the individual as having a physical or
mental impairment that substantially limits a major life activity.11 3

According to EEOC regulations, an individual is regarded as disabled
if he or she has either: (1) a non-substantially limiting impairment, but
the impairment is treated as substantially limiting; (2) an impairment
that is substantially limiting only as a result of the attitudes of others
toward the impairment; or (3) no impairment at all, but is treated as
having a substantially limiting impairment.114 The Supreme Court has
phrased the "regarded as" definition in a slightly different manner,
consolidating the EEOC's first two definitions into a single definition
and adding the requirement that the employer "mistakenly believe[ ]"

108 See 42 U.S.C. § 12102(2)(B); 29 C.F.R. § 1630.2(k). The ability to satisfy the "record"
or "regarded as" definitions may be advantageous for some plaintiffs, because proof of actual
disability often raises questions about the individual's ability to perform essential job functions.

109 See 29 C.F.R. app. § 1630; TECHNICAL ASSISTANCE MAN., supra note 89, at 11-8; EEOC
COMPLIANCE MANUAL, supra note 72, at 902-42.

110 See EEOC v. R.J. Gallagher, 181 F.3d 645, 655 (5th Cir. 1999).

111 See id.
112 See EEOC COMPLIANCE MANUAL, supra note 72, at 902-42.

113 See 42 U.S.C. § 12102(2)(C).
114 See 29 C.F.R. § 1630.2(/)(1)-(3).
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that the individual is disabled."' The Third Circuit has qualified this
test by holding that an employer does not mistakenly believe an indi-
vidual to be disabled, if the mistake is caused by the individual's
unreasonable actions or omissions about his or her disability status. 6

Arguably, the Supreme Court adopted this "mistaken belief" test
to emphasize the subjective nature of the "regarded as" definition.
Whereas the EEOC's definition appears to contemplate an objective
test - e.g., the individual is regarded as disabled if he or she is
"treated" as such - the Supreme Court's squarely places the
employer's state-of-mind, not its conduct, at the center of the analysis.
The Court's definition is logical, because an employer's treatment of
an employee is merely evidence of its state of mind toward that
employee, but this treatment is not identical to the employer's state of
mind. This approach is consistent with the Court's treatment of other
state-of-mind issues in employment discrimination law. For example,
a factfinder can infer that an employer harbored racial animus where
the plaintiff was not hired ostensibly for lack of qualifications, but a
less qualified applicant of a different race was. However, the
factfinder is not required to draw that inference I 17 because the evi-
dence that supports a finding of discriminatory intent is not identical
to the intent itself, which must be inferred from the evidence. 1 8

But the Court's definition has an objective component too. The
fact that the employer's perception of a disability must be based on a
"mistaken" belief also strongly suggests that an employer's good faith,
albeit factually incorrect, assessment of an individual's abilities is no
defense to the plaintiff's argument that the employer regarded him or

115 "There are two apparent ways in which individuals may fall within [the "regarded as"]
definition: (1) a covered entity mistakenly believes that a person has a physical impairment that
substantially limits one or more major life activities, or (2) a covered entity mistakenly believes
that an actual, nonlimiting impairment substantially limits one or more major life activities."
Sutton, 527 U.S. 471, 119 S. Ct. at 2149-50.

116 See Taylor, 177 F.3d at 193 ("If an employer regards a plaintiff as disabled based on a
mistake in an individualized determination of the employee's actual condition rather than on a
belief about the effects of the kind of impairment the employer regarded the employee as hav-
ing, then the employer will have a defense if the employee unreasonably failed to inform the
employer of the actual situation.").

117 See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 511 (1993) (holding that "rejection of
the defendant's proffered reasons will permit the trier of fact to infer the ultimate fact of inten-
tional discrimination," but does not compel such an inference).

118 See id. at 517 (noting that "proving the employer's reason false becomes part of (and
often considerably assists) the greater enterprise of proving that the real reason was intentional
discrimination").
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her as disabled. Consistently, one court has held that ADA plaintiffs
need not prove that the employer was subjectively motivated by myth,
fear or prejudice regarding the disabled,1 9 because an employer's
objectively mistaken belief about the existence of a disability satisfies
the "regarded as" test. 120

Typically, an employer's mere knowledge of an individual's
impairment is insufficient to create a triable issue of whether the
employer regards an individual as disabled.12 ' The employer must
perceive that the impairment actually and substantially limits a major
life activity. 22

An employer also does not necessarily regard an individual as
disabled merely because the individual cannot satisfy a particular
physical requirement for the job: "By its terms, the ADA allows
employers to prefer some physical characteristics over others and to

119 See Taylor, 177 F.3d at 191 ("whether or not [the defendant] was motivated by myth,
fear or prejudice is not determinative of [the plaintiff's] 'regarded as' claim") (quoting Deane v.
Pocono Med. Ctr., 142 F.3d 138, 144 (3d Cir. 1998) (en banc)).

120 See id. at 192 ("Liability attaches only to a mistake that causes the employer to perceive
the employee as disabled within the meaning of the ADA, i.e., a mistake that leads the employer
to think that the employee is substantially limited in a major life activity.").

121 See Sutton v. Lader, 185 F.3d 1203, 1209 (11th Cir. 1999) ("the mere fact that an
employer is aware of an employee's impairment is insufficient to demonstrate that the employer
regarded the employee as disabled"); Robinson v. Global Marine Drilling Co., 101 F.3d 35, 37
(5th Cir. 1996) (supervisors' knowledge of employee's asbestosis and occasional difficulties
climbing stairs show that they knew he had an impairment, but not that they perceived him as
disabled); Kelly v. Drexel Univ., 94 F.3d 102, 109 (3d Cir. 1996) ("the mere fact that an employer
is aware of an employee's impairment is insufficient to demonstrate either that the employer
regarded the employee as disabled or that the perception caused the adverse employment
action"); Aucutt v. Six Flags Over Mid-Am., Inc., 85 F.3d 1311, 1319-20 (8th Cir. 1996)
(employer did not regard employee as disabled merely because it knew of employee's angina,
high blood pressure, and coronary artery disease, his inability to perform a mandatory employee
obstacle course, and his requests for an air-conditioned vehicle during the summer; no evidence
that employer "perceived or treated him as having a substantially limiting impairment"). But see
Katz v. City Metal Co. Inc., 87 F.3d 26, 32-33 (1st Cir. 1996) (finding a triable issue that
employer perceived employee who had suffered a heart attack as disabled where (1) employer
knew of employee's heart attack, angioplasty and hospitalization, (2) employer had observed
employee's fatigue and inability to climb stairs, and (3) employee's statements to his employer
that he would be able to return to work in only a limited capacity).

122 See Deas v. RiverWest, L.P., 152 F.3d 471, 480 (5th Cir. 1998) (affirming summary judg-
ment for employer where there was no genuine issue that decisionmaker actually perceived the
plaintiff as being substantially limited in performing a major life activity); Gordon v. E.L. Hamm
& Assoc. Inc., 100 F.3d 907, 913 (11th Cir. 1996) (same); Ellison v. Software Spectrum, Inc., 85
F.3d 187, 192 (5th Cir. 1996) (same).
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establish physical criteria. '123 It is only when the employer makes an
employment decision based on a real or imagined impairment
regarded as substantially limiting that the employer violates the
ADA.124 Just as an employer can prefer particular physical character-
istics that are not impairments (a certain height or a singing voice), an
employer "is free to decide that some limiting, but not substantially
limiting, impairments make individuals less than ideally suited for a
job."'12

5

For example, if an airline's vision requirement for a certain type
of pilot requires an uncorrected visual acuity of 20/100, the airline
does not regard as disabled applicants who cannot meet this standard
(but who can with corrective lenses), unless the airline regards this
shortcoming as an impairment that substantially limits a major life
activity.1 26 Consequently, if the at-issue major life activity is working,
the disqualified applicants must show that the airline applies the
vision standard to a broad class of jobs (e.g., all pilot jobs). 27 Other-
wise, the airline at worst has discriminated based on an impairment,
not a disability.

7. Regarding Age-Related Impairments as Disabilities
Advanced age is neither an impairment nor a disability under the

ADA.128 It follows that an individual who is regarded as old would
not satisfy the "regarded as" definition of disability, because the
employer would not perceive the individual as disabled, as that term is
defined under the ADA. 129 Nevertheless, older individuals may be
better able to take advantage of the ADA's protections because of the
positive correlation between advanced age and the incidence of cer-

123 Sutton, 527 U.S. 471, 119 S. Ct. at 2143 (addressing propriety of vision standard for job
of global airline pilot and employer's preference for pilots with an uncorrected visual acuity of
20/100 or better).

124 See id.
125 Id.
126 See id. at 2141 (holding that pilots who could not meet uncorrected vision standard did

not state a claim that the airline regarded them as substantially limited in their ability to work).
127 See id. at 2151-52 (holding that the position which plaintiffs sought ... global airline

pilot ... was a single job, and therefore plaintiffs were not regarded as substantially limited in
working under EEOC regulations) (citing 29 C.F.R. § 1630.2(j)(3)(i)).

128 See supra notes 67 and 69.
129 But see Daniel B. Frier, Age Discrimination and the ADA: How the ADA May Be Used

to Arm Older Americans against Age Discrimination by Employers Who Would Otherwise
Escape Liability under the ADEA, 66 TEMP. L. REV. 173, 192 (1993) (arguing that older age may
be a disability when people perceive it as such).
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tain physical impairments, which if substantially limiting, are
disabilities.

For example, if an employer believes that an older individual's
mildly arthritic knees (a non-substantially limiting impairment) render
him incapable of performing any type of manual labor job, the indi-
vidual satisfies the "regarded as" definition. 3 ° The same is true if the
individual has arteriosclerosis or high blood pressure (and therefore
faces an increased risk of heart attack or stroke) or osteoporosis (and
therefore faces an increased risk of bone fractures and chronic back
pain); the employer may perceive the risk of injury or death (and the
corresponding potential increase in worker's compensation liability)
as so great that the individual is not employable in any manual labor
job.131

An older individual also could satisfy the "regarded as" test by
having no impairment at all. A blood pressure reading that is on the
high side of the normal range is not an impairment, but an employer
may erroneously believe that the individual has a condition which
poses a risk of stroke, and thereby perceive the individual as unable to
perform any job that would require physical exertion.'32

The EEOC also has stated that discrimination based on a genetic
predisposition to a substantially limiting impairment, such as colon
cancer, constitutes unlawful "regarded as" discrimination. 13 3 If cor-
rect, the EEOC's interpretation could benefit older workers who are
more likely to develop certain types of cancers than younger workers.

Several Supreme Court Justices have questioned whether the
ADA can be interpreted to prohibit genetic discrimination,' and
such an interpretation may be inconsistent with other EEOC gui-

130 See EEOC COMPLIANCE MANUAL, supra note 72, at 902-54 (providing a hypothetical in
which employer fires an employee who unloads boxes in a warehouse because of an unfounded
belief that the employee's arthritic knee precludes her from meeting the lifting, carrying, bend-
ing, and climbing requirements of the job).

131 See, e.g., Lader, 185 F.3d at 2149 (noting that a person with controlled high blood pres-
sure may be regarded as disabled); cf Murphy v. United Parcel Serv., Inc., 119 S. Ct. 2133, 2138-
39 (1999) (holding that employer did not regard hypertensive mechanic as disabled because, at
most, employer regarded mechanic as unable to perform a single type of mechanic job).

132 See EEOC COMPLIANCE MAN., supra note 72, at 902-49 to 902-50.
133 See id. at 902-45 (stating that an employer's reliance on a genetic profile, which reveals

an increased susceptibility to colon cancer is unlawful under the ADA).
134 See Bragdon, 524 U.S. at 661 (Rehnquist, C.J. and Scalia and Thomas, J.J., concurring in

the judgment in part and dissenting in part) (arguing that a disability must presently impair a
major life activity; otherwise, "every individual with a genetic marker for some debilitating dis-
ease [would be rendered] 'disabled' here and now because of some possible future effects").
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dance.135 In addition, legislation has been introduced in Congress that
would make it unlawful to discriminate in the terms or conditions of
employment because of an individual's genetic information, sug-
gesting that at least some members of Congress do not believe that
the ADA already provides such protection.136 Likewise, the President
recently signed an executive order that prohibits the federal govern-
ment from discriminating against employees based on disease-related
genetic genotypes or genetic mutations.137 As with the legislation
introduced in Congress, the Executive Order would be largely redun-
dant if the Rehabilitation Act (the federal employment counterpart to
the ADA) already prohibits genetic discrimination.

Whether an employer violates the ADA by discriminating based
on a genetic predisposition to a disability depends on the answer to
two questions: first, whether a genetic marker constitutes an "impair-
ment," and second, whether that impairment substantially limits a
major life activity. According to EEOC regulations (the validity of
which the Supreme Court has questioned),138 the answer to the
impairment inquiry depends upon whether the employer perceives the
genetic predisposition to be a "disorder, condition,... or anatomical
loss affecting one or more .. body systems." '139 While a genetic pre-
disposition to a physical impairment does not appear to qualify as a
"disorder" or an "anatomical loss" - terms which imply a presently
manifested disturbance to bodily function or integrity1 40 - such a pre-

135 Compare 29 C.F.R. app. § 1630 ("The definition [of impairment] ... does not include
characteristic predisposition to illness or disease.").

136 See Genetic Nondiscrimination in Health Insurance and Employment Act of 1999, S.
1322, 106th Cong. (1999); H.R. 2457, 106th Cong. (1999).

137 Exec. Order No. 13,145, 65 Fed. Reg. 6877 (2000).
138 See Lader, 185 F.3d at 2145. Compare Bragdon, 524 U.S. at 631-33 (applying regula-

tions interpreting the phrase "handicapped individual" from the Rehabilitation Act of 1973,
upon which the ADA definition of "individual with a disability" was based; regulations define
"physical impairment" to mean "any physiological disorder or condition, cosmetic disfigure-
ment, or anatomical loss" affecting a bodily system) (quoting 45 C.F.R. § 84.3(j)(2)(i) (1997)).

139 29 C.F.R. § 1630.2(h)(1).
140 See STEDMAN'S MEDICAL DICrIONARY 414 (24th ed. 1982) (defining the term disorder

to mean a "disturbance of function, structure or both resulting from a genetic or embryologic
failure in development, or from exogenous factors such as poison, injury, or disease") (emphasis
added). This definition, phrased in the present tense, suggests that the bodily disturbance must
be presently manifested. Compare Sutton, 527 U.S. 471, 119 S. Ct. at 2141 ("Because the phrase
'substantially limits' appears in the Act in the present indicative verb form, we think the lan-
guage is properly read as requiring that a person be presently.., substantially limited in order to
demonstrate a disability."); Bragdon, 524 U.S. at 661 (Rehnquist, C.J., concurring in judgment in
part and dissenting in part) ("[T]he ADA's definition of a disability is met only if the alleged
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disposition could qualify as a "condition," a term which can denote
the state of having a particular health-related characteristic, such as a
potential health problem.'41

Even if a genetic marker is a "condition," EEOC regulations pro-
vide that a genetic marker for a disease must be "affecting" - i.e.,
influencing or changing - a bodily system.'42 By definition, however,
an unexpressed genetic marker has not yet influenced the body; its
effects remain only a probability.14 3 By contrast, age-related health
conditions like osteoporosis or arteriosclerosis are impairments
because they have a present effect on bodily systems (reduced bone
density or restricted blood flow), even though individuals suffering
from these conditions may feel wholly asymptomatic. 144

impairment substantially 'limits' (present tense) a major life activity") (quoting 42 U.S.C.
§ 12102(2)(A)).

141 See STEDMAN'S MED. DICTIONARY, supra note 145 (definition of "condition" includes
"State of health" and "State of ... physical fitness"). Indeed, a "condition" might refer to a
completely normal state of the body. One medical textbook defines a mitral valve prolapse as a
"condition" characterized by a failure of a mitral valve leaflet in the heart to close properly. See
THE COLUMBIA UNIVERSITY COLLEGE OF PHYSICIANS AND SURGEONS COMPLETE HOME MED.

GUIDE 398 (1989). Despite this condition, however, "many experts consider [mitral valve pro-
lapse] a variation of normal function rather than a disease, per se." Id.

142 29 C.F.R. § 1630.2(h)(1). See also AMERICAN HERITAGE DICTIONARY OF THE ENGLISH
LANGUAGE 21 (1978) (defining "affect" to mean "[t]o have an influence on; bring about a
change in").

143 In EEOC v. Rockwell Int'l Corp., the court addressed whether it violated the ADA for
Rockwell to administer a nerve conduction test to test susceptibility to certain conditions, the
most common being carpal tunnel syndrome. 60 F. Supp.2d 785, 791-92 (N.D. Ill. 1999). An
abnormal result on the test excluded the applicant from certain entry-level positions, making up
over 90% of the persons hired at Rockwell's facility. See id. The question before the court was
whether Rockwell regarded the applicants as disabled, in particular, whether there was evidence
that the employer regarded the applicants as unemployable in a broad range of jobs. See id. at
793. While the court held that the applicants were not disabled because the employer's percep-
tion related only to a narrow range of jobs, the court also might have found that a susceptibility
to a disabling condition is not a disability because there is no impairment that presently affects a
bodily system in an adverse manner. See id. at 799.

144 In Bragdon, the Supreme Court held that a plaintiff infected with HIV suffered from a
disability where she was substantially limited in her ability to reproduce. Bragdon, 524 U.S. 641-
42. It has been posited that this holding supports the view that a genetic flaw is a protected
impairment under the ADA, even though an individual is presently asymptomatic. See L. Hel-
muth, Disability Law May Cover Gene Flaws, ScI. NEws, Feb. 27, 1999, at 134 (discussing confer-
ence of lawyers, scientists, genetic counselors, advocates for the disabled, and congressional
staffers, where it was argued that the ADA protects against discrimination on the basis of diag-
nosed but asymptomatic genetic conditions). The plaintiff in Bragdon, however, was not asymp-
tomatic. Even though the plaintiff's initial symptoms of HIV infection had subsided, the Court
found that it is a "misnomer" to refer to the next stage of the disease as its "asymptomatic
phase." Bragdon, 524 U.S. 635. HIV infection causes immediate abnormalities in a person's
blood, and the individual's white blood cell count continues to drop throughout the disease. See
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It might be argued in response that a genetic marker has a pres-
ent effect on the body because it presently causes the replication of
"impaired" genetic material; the body is presently encoding defective
amino acid chains. However, such an expansive interpretation of the
term "condition" may threaten to unduly stretch the concept of
impairment beyond recognition, by transforming what typically are
thought of as the causes of bodily change (e.g., a genetic flaw that
results in disease) into their effects as well.

Even if a genetic predisposition constitutes an impairment, the
employer also must believe that it is a substantially limiting impair-
ment. Assuming the employer accurately perceives the nature of a
genetic marker, the employer does not perceive the individual as suf-
fering any present adverse effects. At most, the employer perceives
the individual as having a potential substantially limiting impairment,
which according to the Supreme Court, is not a disability under the
ADA.145 In addition, the employer may regard the employee as likely
to develop an impairment - albeit a serious one - but not a substan-
tially limiting impairment, particularly if the disease to which the indi-
vidual is predisposed is highly treatable with early diagnosis and
intervention.

1 46

On the other hand, suppose the employer perceives the individ-
ual's likelihood of developing a disease in the near future to be so
great that the employer regards the employee as presently unemploy-
able in any job, because of the employer's concern (well-founded or

id. Accordingly, the Court held, "HIV infection must be regarded as a physiological disorder
with a constant and detrimental effect on the infected person's bemic and lymphatic systems
from the moment of infection." Id. In contrast, an unexpressed genetic marker, by definition,
has had no effect on the body. Thus, the Bragdon case would not appear to support the proposi-
tion that a genetic marker, the adverse effects of which remain entirely unexpressed, constitutes
impairment.

145 See Sutton, 527 U.S. 471, 119 S. Ct. at 2141 (holding that a person must be "presently...
not potentially or hypothetically ... substantially limited in order to demonstrate a disability").
Compare Winslow v. IDS Life Ins. Co., 29 F. Supp.2d 557, 561 (D. Minn. 1998) ("regarded as"
claims under Title III cover perceptions of possible future disability) with Goldman v. Standard
Ins. Co., 1999 WL 1285444, at *4 (N.D. Cal. 1999) (insurance applicant could not bring a
"regarded as" claim under Title III because she was not regarded as presently disabled) (follow-
ing Sutton).

146 The employer's perception also must relate to a broad class of jobs, not a particular job
for a particular employer. Cf EEOC v. Rockwell, 60 F. Supp.2d at 798-99 (holding that
employer did not regard as disabled applicants who failed a nerve conduct test that tested sus-
ceptibility to carpal tunnel syndrome, because the EEOC presented no evidence of any jobs
other than those at defendant's plant from which defendant's perception would have excluded
the applicants).
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not) about incurring the imminent financial and logistical costs of hav-
ing a sick employee on the payroll - e.g., having to make a reason-
able accommodation, increased health insurance costs, long-term
disability payments, or worker's compensation payments. In this
instance, the individual arguably is regarded as presently and substan-
tially limited in the major life activity of working, because his or her
impairment, which the employer believes will certainly worsen over
time, renders the individual too great a financial risk to employ in any
job at the present time. Here, the impairment seems to have a pres-
ently-manifested substantially limiting effect. Some legislative history
arguably supports this interpretation of the "regarded as"
definition.147

Regardless of whether genetic marker discrimination is unlawful
under the ADA, there may be circumstances where it runs afoul of the
ADEA. For example, genetic markers have been discovered for
colorectal cancer and breast cancer,148 diseases that tend to manifest
themselves later in life. If an employer were to learn that a fifty-year
old individual possesses such a marker, he or she might treat that indi-
vidual differently than a thirty-three year-old with the same marker,
because the thirty-three year-old may be perceived as having more
unimpaired years ahead of him or her compared to the fifty-year old.
This age-based differentiation probably would violate the ADEA.

B. "Qualified" Individual with a Disability

The enforcement provisions of Title I of the ADA prohibit dis-
crimination only against qualified individuals with disabilities
( ID's). 149 A QID is "an individual with a disability who, with or
without reasonable accommodation, can perform the essential func-

147 See H.R. REP. No. 101-485, pt. III, at 31 (1990), reprinted in 1990 U.S.C.C.A.N. 445
[hereinafter HOUSE JUDICIARY COMM. REPORT] (noting that many people are rejected from
jobs because a back x-ray reveals some anomaly, even though these people have no symptoms of
a back impairment, because the employer is concerned about potential injury and the associated
insurance costs; stating that these "reasons for rejection rely on common barriers to employment
for persons with disabilities and therefore, the person is perceived to be disabled under the
['regarded as'] test").

148 See Gigi Marino, Genetic Test for Colon Cancer Under Way, Sci. NEWS, June 25, 1994,
at 407 (noting discovery of MSH2, a gene responsible for one common form of colon cancer);
Nathan Seppa, Can Preventive Mastectomies Prolong Lives? Sci. NEWS, May 17, 1997, at 301
(noting that a mutated BRCA1 or BRCA2 gene has a 40 to 85% chance of developing breast
cancer by age 70, compared to 12% for all U.S. women).

149 See 42 U.S.C. § 12112(a).
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tions of the employment position that such individual holds or
desires.""15 The regulations require a QID to satisfy "the requisite
skill, experience, education and other job-related requirements of the
employment position such individual holds or desires." '151 Thus, the
term "qualified" embodies two concepts - ability to perform essen-
tial job functions and reasonable accommodation. These determina-
tions should be made at the time of the at-issue employment
decision.152

1. Capable of Performing Essential Job Functions

The ADA provides little guidance on how to determine what job
functions are essential, merely stating that "consideration" must be
given to the employer's judgment as to what functions of a job are
essential, 153 and that a written job description prepared before the
employer advertises or interviews applicants for the job is considered
evidence of the essential functions of the job.154 While the employer's
job description is not dispositive, it may become so if not contested by
the employee. 155

The regulations provide that a job function may be essential if the
reason the position exists is to perform that function, if there are a
limited number of employees available among whom the performance
of that job function can be distributed, and/or if the function is highly
specialized so that the incumbent in the position is hired for his or her
expertise or ability to perform the particular function.156 In addition
to the employer's judgment and written job descriptions, evidence rel-
evant to determining whether a job function is essential includes: (1)
the amount of time spent performing the job function; (2) the conse-
quences of not requiring the incumbent to perform the function; (3)
the terms of a collective bargaining agreement; (4) the work experi-

150 Id. § 12111(8).
151 29 C.F.R. § 1630.2(m).
152 See Browning v. Liberty Mut. Ins. Co., 178 F.3d 1043, 1047 (8th Cir. 1999) (citing 29

C.F.R. § 1630.2(m)) ("The determination of whether an individual is qualified for purposes of
the ADA is a two-step process, and should be made as of the time of the employment decision")
cert. denied, 120 S. Ct. 588 (1999).

153 See 42 U.S.C. § 12111(8).
154 See id.
155 See Duffy v. Al Packer Ford, Inc., 108 F.3d 1371 (4th Cir. 1997) (unpublished

disposition).
156 See 29 C.F.R. § 1630.2(n)(2)(i)-(iii).
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ence of past incumbents in the job; and (5) the current work experi-
ence of incumbents in similar jobs.157

Factual issues requiring trial are not uncommon on the issue of
essential job functions. 58 When there are some employees in the job
classification who never perform a particular task, which the person
with a disability is unable to perform, there is a stronger argument
that the task is not essential. 159

2. With or Without Reasonable Accommodation

One of the major differences between the ADA and the ADEA
is the ADA's explicit provision requiring the employer to make a
"reasonable accommodation to the disability of an employee."'" In
effect, the ADA imposes an affirmative action-like requirement on
employers.

The ADA does not define the term "reasonable accommoda-
tion," but instead notes that the term "may" include a variety of
options,161 such as making existing facilities used by employees readily
accessible to and usable by individuals with disabilities, job restructur-
ing,162 part-time or modified work schedules, 63 reassignment to a
vacant position,164 acquisition or modification of equipment or

157 See id. § 1630.2(n)(3)(i)-(vii).
158 Compare Feliberty v. Kemper Corp., 98 F.3d 274 (7th Cir. 1996) (typing job) with Ham-

ler v. University of Pa. Med. Ctr., 85 F.3d 611 (3d Cir. 1996) (lifting job).
159 See, e.g., Sharp v. Abate, 887 F. Supp. 695, 698-99 (S.D.N.Y. 1995).
160 42 U.S.C. § 12112(b)(5)(A).
161 See id. § 12111(9)(A)-(B). The EEOC's Interpretive Guidance discusses other exam-

ples of reasonable accommodations, such as permitting the use of accrued paid leave or provid-
ing additional unpaid leave for necessary treatment, making employer-provided transportation
accessible, providing reserved parking spaces, providing personal assistants, and permitting a
QID to utilize equipment, aids or services that an employer is not required to provide, such as a
guide dog. See 29 C.F.R. app. § 1630.

162 The EEOC's Interpretive Guidance defines job restructuring as reallocating or redis-
tributing non-essential, marginal job functions to other employees and as altering when and/or
how an essential function is performed. See 29 C.F.R. app. § 1630. However, an employer is not
required to reallocate essential job functions. Id.

163 E.g., Ward v. Massachusetts Health Research Inst., 2000 WL 361660, at *2 (1st Cir. Apr.
12, 2000) (reversing summary judgment against worker who suffered pain and stiffness from
inflammatory arthritis that prevented him from coming to work on time; holding that "there is
little evidence in the record that a regular and predictable schedule is an essential function of
Ward's data entry position, or alternatively, that his requested accommodation-an open-ended
schedule-would be an undue burden on his employer").

164 According to the EEOC, reassignment to a vacant position should be considered only
when accommodation within the individual's current position would pose an undue hardship,
and is not available to applicants. See 29 C.F.R. § 1630. In addition, reassignment should take
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devices, appropriate adjustment or modifications of examinations,
training materials or policies, the provision of qualified readers or
interpreters, and other similar accommodations for individuals with
disabilities. The availability of such reasonable accommodations
could mean the difference between employment and unemployment
for many older workers with substantially limiting, age-related health
impairments.

According to the regulations, reasonable accommodation means
either (1) modifying a job application process to permit the QID to be
considered, (2) modifying the work environment or the manner in
which the job is customarily performed to enable the QlD to perform
the essential job functions, or (3) enabling a disabled employee to
enjoy the equal benefits and privileges of employment as enjoyed by
non-disabled, similarly-situated employees.1 65  Several courts have
held that an employee's proposed accommodation - such as reassign-
ment to a vacant position - is unreasonable if it conflicts with a bona
fide seniority system under a collective bargaining agreement.1 66

The regulations also provide that to determine the appropriate
reasonable accommodation, it may be necessary for the covered entity
to initiate an informal, interactive process with the QLD in order to
identify limitations resulting from the disabilities and potential rea-
sonable accommodations. 167 Thus, good faith inquiries about whether

place if the position becomes vacant within a "reasonable amount of time." Id. An employer
has the obligation to help the employee identify appropriate job vacancies. See Aka v. Washing-
ton Hosp. Ctr., 156 F.3d 1284, 1310 n.27 (D.C. Cir. 1998) (en banc). The new position should be
equivalent in terms of pay and status, but reassignment to a lower graded position is permissible
if there are no vacant equivalent positions available. See 29 C.F.R. § 1630. "Bumping" another
employee out of a position to create a vacancy is not required. See HousE EDUC. & LABOR
COMM. REPORT, supra note 5, at 63. But see Emrick v. Libby-Owens-Ford Co., 875 F. Supp. 393,
396 (E.D. Tex. 1995).

165 See 29 C.F.R. § 1630.2(o)(1)(i)-(iii).
166 See Willis v. Pacific Maritime Ass'n, 162 F.3d 561, 566 (9th Cir. 1998); see also Barnett

v. U.S. Air, Inc., 196 F.3d 979, 989-91 (9th Cir. 1999) (holding that plaintiff had failed to show
that exempting him from airline's decades-old seniority system upon which customer service
agents rely would be reasonable), rehearing en banc granted and opinion vacated, 201 F.3d 1256
(9th Cir. 2000); see also Aka, 156 F.3d at 1303 n.25 (remanding to the district court to determine
whether collective bargaining agreement precluded employer from reassigning employee to a
vacant position; assuming that if the employer has the power to reassign an employee without
violating collectively-bargained rights of other employees, then employer must make
reassignment).

167 See 29 C.F.R. § 1630.2(o)(3). The legislative history suggests that it is the employee's or
applicant's obligation to request an accommodation. See HOUSE JUDICIARY COMM. REPORT,
supra note 152, at 39. Congress contemplated the accommodation procedure as an interactive
process between employee and employer that typically involves an employee's request for an
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an employee is disabled and possibly in need of accommodation is not
unlawful under the ADA, in the same way that an employer's mere
inquiry about retirement does not amount to unlawful conduct under
the ADEA. 168

It is unsettled whether an employer's failure to engage in this
interactive process creates liability independent from a resulting fail-
ure to accommodate the employee's disability.169 However, an
employee's failure to engage in this process will preclude an ADA
claim, 7° unless pursuit would be futile.171

An employer's obligation to make "reasonable accommodation"
is excused if the employer can demonstrate that the accommodation
would impose an "undue hardship" on the operation of the busi-
ness.'72 "Undue hardship" means an action requiring significant diffi-
culty or expense in light of (1) the nature and cost of the
accommodation, (2) the impact on the operations, expenses and over-
all financial resources of the facility involved in the provision of the
reasonable accommodation, (3) the overall financial resources and
size of the covered entity and number of employees and facilities, and

accommodation, identification of essential and marginal job functions, identifying possible
accommodations and determining their effectiveness, and then choosing the accommodation,
assuming there is one that does not impose an undue hardship. See HousE COMM. ON EDUC. &
LABOR REPORT, supra note 5, at 65-66. If there are two effective accommodations, the
employer may choose the accommodation that is less expensive or easier for the employer to
implement. See id. at 66.

168 See Foster v. Arthur Andersen, LLP, 168 F.3d 1029, 1034 n.8 (7th Cir. 1999) (noting
that an inquiry about retirement is not unlawful under the ADEA because companies must plan
for the future; similarly, reasonable accommodation requires some advance planning, so it would
be absurd to impute discriminatory intent to an employer who inquires about a disability or the
need for an accommodation).

169 See Fjellestad v. Pizza Hut of Am. Inc., 188 F.3d 944, 952 (8th Cir. 1999) (holding that
there is no per se liability under the ADA when an employer fails to engage in an interactive
process to determine whether reasonable accommodations are possible; however, failure to do
so is prima facie evidence of bad faith); Barnett, 196 F.3d at 993-94.

170 See Gaston v. Bellingrath Gardens & Home, Inc., 167 F.3d 1361, 1363 (11th Cir. 1999)
(affirming dismissal of ADA claim because plaintiff never requested a reasonable accommoda-
tion); Mole v. Buckhorn Rubber Prods., Inc., 165 F.3d 1212, 1217 (8th Cir. 1999) (affirming
dismissal of ADA claim because the plaintiff never advised her employer she needed additional
accommodation); Templeton v. Neodata Serv., Inc., 162 F.3d 617, 619 (10th Cir. 1998) (failure to
provide employer with necessary medical information during interactive process precludes fail-
ure to accommodate claim).

171 See Davoll v. Webb, 194 F.3d 1116, 1133 (10th Cir. 1999) ("In the rare case where an
employer has essentially foreclosed the interactive process through its policies or explicit actions
will the futile gesture doctrine apply.").

172 See 42 U.S.C. § 12112(b)(5)(A).
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(4) the type of business operation at issue and the geographic, admin-
istrative, and fiscal relationship of the facility in question with the cov-
ered entity. 17 3 A past accommodation by an employer is evidence of
its reasonableness, but does not necessarily bind the employer to con-
tinue the accommodation if the employer establishes that it would cre-
ate an undue hardship.174

Even if a particular reasonable accommodation will result in an
undue hardship, the employer must pay for that portion of the accom-
modation that would not cause an undue hardship. 175 Also, the
employer cannot refuse to hire an applicant because of the prospect of
having to make a reasonable accommodation.176

The Eighth Circuit has held that plaintiffs claiming a perceived
disability, but who are not actually disabled, are not entitled to a rea-
sonable accommodation. 177 According to that court, imposing a duty
of reasonable accommodation for a perceived disability would inap-
propriately afford individuals with non-disabling impairments a right
to similar reasonable accommodations afforded actually disabled
employees. 78

3. Retired Employees
As noted above, the ADA defines a qualified individual with a

disability as an individual with a disability who, with or without rea-
sonable accommodation, can perform the essential functions of the
job.179 Often, retired employees, particularly if retired due to disabil-
ity, are no longer able to perform the essential functions of their for-

173 See 42 U.S.C. § 12111(10)(A)-(B). This is a non-exhaustive list of factors. See HOUSE
EDUC. & LABOR COMM. REPORT, supra note 5, at 69. Other relevant factors may be the number
of employees or applicants potentially benefiting from the accommodation and the availability
of governmental funding to pay for accommodations. Id. Congress specifically rejected an
amendment to the ADA that would have set a fixed limit of over 10% of the disabled
employee's salary as a per se undue hardship. See HOUSE JUDICIARY COMM. REPORT, supra
note 152, at 41.

174 See Holbrook v. City of Alpharetta, 112 F.3d 1522, 1528 (11th Cir. 1997).
175 See HOUSE EDUC. & LABOR COMM. REPORT, supra note 5, at 68-69 (noting that there

may be governmental funding for a portion of the accommodation or that the employee may pay
for a portion of the costs which constitute an undue hardship).

176 See 42 U.S.C. § 12112(b)(5)(B).
177 See Weber v. Strippit, Inc., 186 F.3d 907, 916 (8th Cir. 1999) (employee who had under-

gone 3 hospitalizations for heart disease that substantially impacted his cardiovascular system
was regarded as having a disability by his employer and was not entitled to reasonable accommo-
dation under the ADA).

178 See id. at 917.
179 See 42 U.S.C. § 12111(8).
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mer jobs even with a reasonable accommodation. On this basis, some,
but not all, courts have held that such former employees do not have
standing to sue for alleged discrimination in fringe benefits.I80

If former employees have no claim for disability discrimination in
their post-employment fringe benefits, then the ADEA arguably
would provide greater protection for plaintiffs with combined claims
based on age and disability status. The ADEA clearly protects former
employees from age discrimination with respect to fringe benefits. IS1

It appears that the issue of ex-employee coverage can be avoided
in a claim against an insurer under Title III of the ADA, where the
plaintiff need only be an "individual" who suffers disability discrimi-
nation,182 assuming that Title III applies at all in this context. 83

180 Compare Ford v. Schering-Plough Corp., 145 F.3d 601, 606-07 (3d Cir. 1998) (noting
that QID definition contains an ambiguity because there is no temporal qualifier for the defini-
tion; interpreting Title I "to allow disabled former employees to sue their former employers
regarding their disability benefits so as to effectuate the full panoply of rights guaranteed by the
ADA"), cert. denied, 119 S. Ct. 850 (1999) and Castellano v. City of New York, 142 F.3d 58, 69
(2d Cir. 1998) (retired employees only need to have been able to perform the essential job
functions with or without reasonable accommodation when they were employed for a period
sufficient to establish entitlement to a fringe benefit, in order to be protected against discrimina-
tion in their receipt of post-employment benefits) with Weyer v. Twentieth Century Fox Film
Corp., 198 F.3d 1104, 1110 (9th Cir. 2000) ("former employees are not 'qualified individuals'
capable of suing under Title I of the Act"); EEOC v. CNA Ins. Cos., 96 F.3d 1039, 1045 (7th Cir.
1996) (former employee who was no longer able to hold an employment position but was receiv-
ing benefits under the company's long-term disability policy protected from discrimination under
Title I of ADA) and Gonzales v. Garner Food Servs., Inc., 89 F.3d 1523, 1528 (11th Cir. 1996)
(denying protection to a discharged employee participating in former employer's health insur-
ance plan from disability discrimination in the provision of health benefits), cert. denied, 117 U.S.
1822 (1997). See also Beauford v. Father Flanagan's Boys' Home, 831 F.2d 768, 771 (8th Cir.
1987) (holding under the Rehabilitation Act a current employee unable to perform the essential
functions of her job could not sue employer for denying her continuing health insurance benefits
because she was no longer a "qualified" handicapped individual under Section 504).

181 E.g., Lee v. California Butchers' Pension Trust Fund, 154 F.3d 1075, 1077 (9th Cir. 1998)
(holding that ADEA prohibits underpayment of a pension because had plaintiff been younger
when he retired, the plan would have calculated his pension with higher monthly benefit rates).
See also 29 U.S.C. § 623(l)(2)(A), (D), (F) (provisions regarding protection of retiree health
benefits).

182 See 42 U.S.C. § 12201(c). Cf. Weyer v. Twentieth Century Fox Film Corp., 198 F.3d
1104, 1113 (9th Cir. 2000) (holding that an insurance company that administered an employer's
disability policy was not a "covered entity" under Title I, so it could be sued, if at all, only under
Title III).

183 It has been held that an employer cannot be sued under Title III for alleged discrimina-
tion in the provision of fringe benefits, unless it is also a plan fiduciary; Title I is the sole avenue
of relief against a private employer. See Ford, 145 F.3d at 612; Parker, 121 F.3d at 1015; Leonard
F. v. Israel Discount Bank of New York, 967 F. Supp. 802, 804 (S.D.N.Y. 1997) (holding that
claims for discrimination in employee benefits are covered by Title I and not Title III; noting that
"[t]he legislative history of the ADA confirms that Title III, as its plain meaning tells us, was
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4. Recipients of Government Disability Benefits

The Supreme Court has held that an individual receiving benefits
under the Social Security Disability Insurance (SSDI) program, who
has represented in her SSDI application that she was unable to work
in her previous job and cannot engage in any other kind of substantial
gainful work in the national economy, is not estopped from pursuing
an ADA claim.'" Among other things, the question of disability
under the SSDI program does not take into account the possibility of
reasonable accommodation.18 5 Accordingly, "an ADA suit claiming
that the plaintiff can perform her job with reasonable accommodation
may well prove consistent with an SSDI claim that the plaintiff could
not perform her own job (or other jobs) without it."'18 6 Nevertheless,
when a plaintiff has made a sworn statement in an SSDI application
asserting "'total disability' or the like," the plaintiff must provide an
explanation for any apparent inconsistency "sufficient to warrant a
reasonable juror's concluding that, assuming the truth of, or the plain-
tiff's good faith belief in, the earlier statement, the plaintiff could
nonetheless 'perform the essential functions' of her job, with or with-
out 'reasonable accommodation.' "187

intended to regulate owners and lessees of places of public accommodation, and not equality in
conditions or terms of employment"), vacated by 199 F.3d 99 (2d Cir. 1999). In addition, some
courts have held that an insurer cannot be sued under Title III regarding employer-provided
insurance benefits because the public cannot enter an insurance office and obtain such a policy,
nor is there a nexus between the beneficiary's employment and a physical place of public accom-
modation such as an insurance office. See Ford, 145 F.3d at 612-13; Parker, 121 F.3d at 1011;
Erwin v. Northwestern Mut. Life Ins. Co., 999 F. Supp. 1227, 1233 n.3 (S.D. Ind. 1998) (district
court cases are split on this question). Further, even assuming arguendo that these benefits are a
good or service, Title III does not govern the content of an employer-provided insurance plan,
because Title III regulates only the availability of goods and services the public accommodation
offers. See Weyer, 198 F.3d at 1114; Parker, 121 F.3d at 1012; CNA Ins. Co., 96 F.3d at 1044.
Other courts have suggested that Title III actions attacking the content of employer-provided
insurance plans are permissible. See Carparts Distrib. Ctr. v. Automotive Wholesaler's Ass'n, 37
F.3d 12, 18-20 (1st Cir. 1994) (holding that Title III is not limited to regulating goods and services
provided at a physical structure, but noting that a claim for discrimination in employer-provided
health insurance benefits against a trade association and a trust that administered the associa-
tion's health plan "may be a less promising vehicle ... than Title I"); Doe v. Mutual of Omaha
Ins. Co., 999 F. Supp. 1188, 1193-94 (N.D. Ill. 1998) (holding that Title III prohibits more than
the denial of access to health insurance benefits, but also extends to the content of insurance
policies).

184 See Cleveland v. Policy Management Sys. Corp., 526 U.S. 795, 119 S. Ct. 1597 (1999).
185 Id. at 1604.
186 Id. at 1602.
187 Id. at 1604.
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III. THE PRINCIPAL ADA CLAIMS AND THEIR INTERCONNECTION
WITH THE ADEA

A. Proving a Claim of Failure to Make Reasonable
Accommodation

The allocation and burden of proof in a claim that a covered
entity failed to make reasonable accommodation will differ depending
upon the facts of the case because the litigation typically will center
around whether the plaintiff meets the manifold definition of a QID.
Thus, the relevant issues will be whether the individual has a disability
and whether the individual can perform the essential job functions
with or without reasonable accommodation.188 Further, even if the
individual is a QID, there may be a remaining issue about whether the
provision of a reasonable accommodation would pose an undue hard-
ship on the covered entity's operation.

Courts appear to agree that the plaintiff bears the burden of
establishing that she is disabled within the meaning of the ADA, that
is, that she has a physical or mental impairment that substantially lim-
its a major life activity, that she has a record of such an impairment, or
that the covered entity regarded her as having such an impairment. 89

Most circuits then require the plaintiff to prove that she is qualified to
perform the essential job functions with a reasonable accommodation
(if she can perform these functions without accommodation, it is not a
failure-to-accommodate case). 190 To meet this burden, the plaintiff
must prove that a reasonable accommodation is possible generally,

188 There also will be subsidiary questions about whether the job functions are essential or
marginal, and, if an accommodation is needed, whether the accommodation is reasonable.

189 See, e.g., Williams v. Channel Master Satellite Sys., Inc., 101 F.3d 346, 349 (4th Cir.
1996), cert. denied, 520 U.S. 1240 (1997); Monette v. Electronic Data Sys. Corp., 90 F.3d 1173,
1186 (6th Cir. 1996); Benson v. Northwest Airlines, Inc., 62 F.3d 1108, 1112 (8th Cir. 1995).

190 See Barnett, 196 F.3d 979; Feliciano v. State of Rhode Island, 160 F.3d 780, 786 (1st Cir.
1998); Williams, 101 F.3d at 349; Bombard v. Fort Wayne Newspapers, Inc., 92 F.3d 560, 563-64
(7th Cir. 1996); Monete, 90 F.3d at 1186; Willis v. Conopco, Inc., 108 F.3d 282, 286 (11th Cir.
1997); Barth v. Gelb, 2 F.3d 1180, 1186 (D.C. Cir. 1993) (Rehabilitation Act case), cert. denied,
511 U.S. 1030 (1994). The Sixth Circuit also has held that if the plaintiff claims that any of the
purported essential job functions are really marginal job functions, her burden is to prove that
she can perform the unchallenged essential job functions with a reasonable accommodation; the
employer will bear the burden of proving that the challenged job function is essential as a busi-
ness necessity. See Monette, 90 F.3d at 1182 n.8, 1184, 1186 (relying on language of 42 U.S.C.
§ 12112(b)(6) dealing with the use of qualification standards, employment tests, or other selec-
tion criteria that screen out or tend to screen out the disabled).

2000]



CIVIL RIGHTS LAW JOURNAL

without reference to the covered entity's particular situation.191 After
the plaintiff makes this showing (by a cost-benefit analysis or exami-
nation of the accommodations undertaken by other employers), the
burden then shifts to the covered entity to prove that the accommoda-
tion imposes an undue hardship in the entity's specific situation. 92

The Eighth Circuit has adopted a similar analysis, but with a
slight variation. The plaintiff must make a "facial showing" that rea-
sonable accommodation is possible. 193 The employer then has to pro-
duce evidence showing that the employee cannot perform the
essential functions of the job even with reasonable accommodation. 94

If the employer meets its burden, the employee must rebut that show-
ing with evidence of his individual capabilities and merge this evi-
dence with her ultimate burden of proving that she has suffered
unlawful discrimination. 195

The Second Circuit requires the plaintiff to prove that she is able,
with "assistance," to perform the essential functions of the job. 96

However, she need not prove the existence of a reasonable accommo-
dation that permits her to perform the essential job functions. 197

Rather, she bears only a burden of production on this issue.' 98 "It is
enough for the plaintiff to suggest the existence of a plausible accom-
modation, the costs of which, facially, do not clearly exceed the bene-
fits." 199 The covered entity then has the burden to prove that the

191 See Barnett, 157 F.3d at 749 (holding that, following discovery, the plaintiff must point
to at least one specific reasonable accommodation that was available to the employer, but which
the employer presumably did not pursue); Monette, 90 F.3d at 1183 n.10, 1186 n.12; Willis, 108
F.3d at 286 n.2; White v. York Int'l Corp., 45 F.3d 357, 361 (10th Cir. 1995) (holding that the
plaintiff must show that accommodation is possible, the employer must then show inability to
accommodate, and the plaintiff must then produce concrete suggestions for possible accommo-
dations); Barth, 2 F.3d at 1187 ("As a general matter, a reasonable accommodation is one
employing a method of accommodation that is reasonable in the run of cases, whereas the undue
hardship inquiry focuses on the hardships imposed by the plaintiff's preferred accommodation in
the context of the particular agency's operations.").

192 See Monette, 90 F.3d at 1184 n.10; Willis, 108 F.3d at 282, n.2; Barth, 3 F.3d at 1187. Cf.
Barnett, 186 F.3d at 989 ("Once the plaintiff has established the existence of a reasonable accom-
modation that would enable him or her to perform the essential functions of an available job, the
burden switches to the defendant to show that this accommodation would constitute an undue
hardship.").

193 See Benson, 62 F.3d at 1112.
194 See id.
195 See id.
196 See Borkowski v. Valley Cent. Sch. Dist., 63 F.3d 131, 137-38 (2d Cir. 1995).
197 See id. at 138.
198 See id.
199 Id.
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plaintiff's proposed accommodation is unreasonable, a burden that
merges with its burden to prove the undue hardship affirmative
defense.2 °°

A plaintiff claiming a failure to accommodate need not prove that
the employer was motivated by a discriminatory animus directed at
the disability. 201 Any failure to provide reasonable accommodations
- regardless of the employer's intent - is unlawful disability discrim-
ination.2 °2 However, the Eighth Circuit has held that failing to pro-
vide an employee with reasonable accommodations may be evidence
of the employer's negative attitude about the employee's disability,
and therefore would support a claim for disparate treatment.2 3

B. Proving Disparate Treatment
A failure-to-make-reasonable-accommodation claim typically

centers around whether there is a reasonable accommodation that
allows the plaintiff to perform the job's essential functions without
imposing an undue hardship on the employer. In other ADA cases,
the plaintiff claims that she was denied a job or an employment bene-
fit, or was fired, because of the employer's animus toward her disabil-
ity, while the employer asserts that it acted for reasons unrelated to
disability, that is, for legitimate, non-discriminatory reasons. 24  The
employer's subjective motivation behind the adverse employment
action is the central issue, as opposed to whether the employer's
actions were reasonable under an objective cost-benefit analysis.20 5

200 See id.
201 Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252, 264 (1st Cir. 1999).
202 Id. See also Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 306 (3d Cir. 1999) ("Dis-

crimination under the ADA encompasses not only adverse actions motivated by prejudice and
fear of disabilities, but also includes failing to make reasonable accommodations for a plaintiffs
disabilities.").

203 See Kells v. Sinclair Buick-GMC Truck, Inc., 2000 WL 489753, at *6 (8th Cir. Apr. 27,
2000).

204 As noted above, the ADA also makes it unlawful to discriminate based on the
employer's unwillingness to make a reasonable accommodation. See 42 U.S.C.
§ 12112(b)(5)(B). Claims based on this provision presumably could be analyzed under McDon-
nell Douglas, because the issue is not necessarily whether an available accommodation was rea-
sonable or whether it poses an undue hardship, but the employer's subjective motivation in
denying the employment opportunity. See infra note 209.

205 See Williams v. Channel Master Satellite Sys., Inc., 101 F.3d 346, 349 (4th Cir. 1996)
(ADA case discussing definition of reasonable accommodation; "[b]y definition, the determina-
tion of reasonableness is an objective analysis, not a subjective one dominated by either party's
concerns"), cert. denied, 520 U.S. 1240 (1997). However, failing to provide a reasonable accom-
modation may be evidence of disability animus. See Kells, 2000 WL 489753, at *6.
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These ADA claims usually are analyzed under the tripartite proof
scheme established in McDonnell Douglas Corp. v. Green206 and used
in Title VII and ADEA disparate treatment cases. 20 7

1. The McDonnell Douglas Proof Scheme
Several courts have held that, in wrongful discharge cases, an

ADA plaintiff need not show replacement by a non-disabled person as
part of the prima facie case under McDonnell Douglas. °8 Indeed, if
an employer selects a mobility-impaired applicant over a visually-
impaired applicant solely because of prejudices about sight-impaired
persons, this employment action would appear to be the very type of
decisionmaking that the ADA was designed to outlaw. Whether the
successful applicant also happens to have a disability would seem to
be of little consolation to the rejected applicant.0 9

This approach is supported by language in the Supreme Court's
opinion in Olmstead v. L. C.210  Interpreting the ADA, the Court
rejected as "incorrect as a matter of precedent and logic" the argu-
ment advanced by a dissenting Justice Thomas, that "a plaintiff cannot

206 411 U.S. 792, 802-05 (1973) (stating that in a Title VII discrimination action, the plaintiff
bears the initial burden of establishing a prima facie case, then the defendant must articulate a
legitimate, non-discriminatory reason for its action, and finally, the plaintiff must prove that this
reason was a pretext for discrimination); id. at 802 (prima facie case required proof that (1) he is
black, (2) he was qualified for the position of shift commander, (3) he was demoted from that
position and ultimately discharged, and (4) the position remained open and was ultimately filled
by a white man). The Supreme Court recently held that, except in rare cases, proving a prima
facie case and the falsity of the defendant's articulated reason is sufficient to sustain a jury's
finding of discrimination. See Reeves v. Sanderson Plumbing Products, Inc., 2000 WL 743663 (S.
Ct. June 12, 2000).

207 See Aka v. Washington Hosp. Ctr., 156 F.3d 1284, 1288 (D.C. Cir. 1998) (en banc)
(holding that McDonnell Douglas applies in ADA cases; following DeLuca v. Winer Indus., Inc.,
53 F.3d 793, 797 (7th Cir. 1995)); Lawrence v. National Westminster Bank N.J., 98 F.3d 61, 68
(3d Cir. 1996) (same); Monette, 90 F.3d at 1186-87 (same); Katz v. City Metal Co., 87 F.3d 26, 30
n.2 (1st Cir. 1996); Ennis v. National Ass'n of Bus. and Educ. Radio, Inc., 53 F.3d 55, 57-58 (4th
Cir. 1995) (same). See also 29 C.F.R. app. § 1630 (noting that McDonnell Douglas will apply in
ADA disparate treatment cases); Williams, 101 F.3d at 348 n.1 (suggesting that the McDonnell
Douglas proof scheme would be appropriate in an ADA case in which the reason for the adverse
employment action is disputed). Because demonstrating one's membership in the protected
class is an element of the McDonnell Douglas prima facie case (e.g., Monette, 90 F.3d at 1186;
Ennis, 53 F.3d at 58), whether the plaintiff meets the definition of a qualified individual with a
disability may be an issue in both disparate treatment and failure-to-accommodate cases.

208 See Monette, 90 F.3d at 1185 n.1; Ennis, 53 F.3d at 58-59.
209 Cf. Connecticut v. Teal, 457 U.S. 440, 455 (1982) ("Title VII does not permit the victim

of a facially discriminatory policy to be told that he has not been wronged because other persons
of his or her race or sex were hired.").

210 527 U.S. 581, 119 S. Ct. 2176 (1999).
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prove 'discrimination' by demonstrating that one member of a partic-
ular protected group has been favored over another member of that
same group. ' 21 1  This interpretation also would appear to limit the
applicability of ADA precedent from the lower courts stating (in the
context of health insurance and disability benefits) that the ADA pro-
hibits only discrimination between the disabled and the non-
disabled. 2

The Olmstead Court based this conclusion on its earlier holding
in O'Connor v. Consolidated Coin Caterers Corp. - an ADEA
case. 213 In O'Connor, the Supreme Court held that an age discrimina-
tion plaintiff suing for wrongful discharge is not required to prove, as
part of his prima facie case, that he was replaced by someone outside
of the ADEA's protected class - i.e., someone under the age of
forty.214 The Court explained that the ADEA "does not ban discrimi-
nation against employees because they are aged [forty] or older; it
bans discrimination against employees because of their age, but limits
the protected class to those who are [forty] or older. 215

The lower courts have extended another ADEA precedent to
ADA disparate treatment claims. In Hazen Paper Co. v. Biggins,2t 6

the Supreme Court held that an employer does not commit inten-
tional age discrimination when it discriminates against an employee
based on an age-neutral factor correlated with advanced age (such as
his years of service), as long as the employer has not intentionally
used the ostensibly-age-neutral factor as a "proxy" for age. 17 Simi-
larly, courts have held that an employer does not commit intentional

211 Id. at 2186 n.10.
212 See Lewis v. Kmart Corp., 180 F.3d 166, 171-72 (4th Cir. 1999) ("[O]ur federal disability

statutes are not designed to ensure that persons with one type of disability are treated the same
as persons with another type of disability. In contrast, the ADEA, which was at issue in
O'Connor, ensures that all persons over the age of forty are treated evenly on account of their
age in relation to all other persons, not just those persons under the age of forty"), cert. denied,
120 S. Ct. 978 (2000); see also Ford, 145 F.3d at 608-10; Parker, 121 F.3d at 1016; Modderno v.
King, 82 F.3d 1059, 1062 (D.C. Cir. 1996), cert. denied, 519 U.S. 1094 (1997) (Rehabilitation Act
case).

213 517 U.S. 308 (1996).
214 See id. at 312-13.
215 Id.
216 507 U.S. 604 (1993).
217 See id. at 611 (holding that an employer's interference with the vesting of an employee's

pension benefits was not a per se violation of the ADEA; the pension plan had only a ten-year
vesting period, and therefore, under the plan, an employee's age was analytically distinct from
his years of service; the employer could discriminate based on years of service, without taking
into account the employee's age).
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disability discrimination by failing to hire or discharging a disabled
individual because the reason for the employment action (such as
poor attendance) is correlated with the claimed individual's disability
(such as a serious heart condition which requires absences for recu-
peration purposes).218 However, the employer's decision still may be
actionable under the ADA's prohibition against neutral, but non-job-
related, standards that tend to discriminate against the disabled (dis-
cussed below).219

It is unsettled whether a pro-defendant inference of non-discrimi-
nation arises under the McDonnell Douglas proof scheme when the
hirer and firer of an individual are the same decisionmaker, a rule
applied by many courts in ADEA cases. 220 For example, the Fourth
Circuit applied the same hirer/firer rule to an ADA case in which the
hirer and firer had full knowledge of the person's disability and failure
to make reasonable accommodation was not at issue.221 But one dis-
trict court has held that application of the same hirer/firer rule in
ADA cases should be the exception rather than the rule because most
employers may not know the full extent of an individual's disability at
the time of hire.222 Also, many disabilities may worsen over time, and
therefore, "the scope and nature of the employer's duty to reasonably

218 See Matthews v. Commonwealth Edison Co., 128 F.3d 1194, 1196, 1198 (7th Cir. 1997)
(holding that it is not intentional disability discrimination to discharge an individual because of
the consequence of his disability - here, the employee's poor attendance which was caused by
his heart condition; noting that an employer who fires a diabetic "because he is unable to do his
job" does not violate the ADA, "even though the diabetes is the cause of the worker's inability
to do his job") (citing Hazen Paper, 507 U.S. at 611). See also Hilburn v. Murata Elec. N. Am.,
Inc., 181 F.3d 1220, 1227, 1230 (11th Cir. 1999) (holding that plaintiff with coronary heart disease
was not perceived as disabled simply because adverse action was based on poor attendance his-
tory caused by heart problems).

219 See Matthews, 128 F.3d at 1196 (noting that disabled employee may be able to prove
disparate impact, even if disability-neutral decision-making factor does not evidence intentional
discrimination) (citing Hazen Paper, 507 U.S. at 611).

220 See LeBlanc v. Great Am. Ins. Co., 6 F.3d 836, 847 (1st Cir. 1993) (citing Lowe v. J.B.
Hunt Transp., Inc., 963 F.2d 173, 175 (8th Cir. 1992)); Proud v. Stone, 945 F.2d 796, 797 (4th Cir.
1991).

221 See Tyndall v. National Educ. Ctrs., Inc. of Cal., 31 F.3d 209, 215 (4th Cir. 1994). In an
unpublished decision, the Fourth Circuit held that the same hirer/firer rule does not apply when
the plaintiff presents sufficiently compelling evidence of discrimination, such as when the prof-
fered reason for the adverse employment action is discriminatory on its face. Adams v. Green-
brier, No. 97-1544, 1999 WL 34907, at *6 (4th Cir. Jan. 28, 1999) (unpublished opinion) (evidence
showed that plaintiff was fired because of his heart condition).

222 See Susie v. Apple Tree Presch. & Child Care Ctr., Inc., 866 F. Supp. 390, 396-97 (N.D.
Iowa 1994).
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accommodate the disability may also change dramatically. ' 223 Unlike
advancing age, disability is not necessarily a constant factor during
employment.224

Applying McDonnell Douglas to the ADEA, several courts have
held that an employer does not commit disparate treatment as long as
it honestly believes the reason for the adverse employment action; a
claim of intentional discrimination cannot be premised solely on
alleged bad or mistaken business judgment.225 The Sixth Circuit has
declined to apply this so-called "honest belief" rule to ADA cases,
instead requiring an employer to demonstrate that its belief was rea-
sonably grounded on the particular facts that were before it at the
time of the employment action.226

2. Mixed-Motives Cases

Sometimes, the evidence in an employment discrimination case
suggests that the employer was motivated by both discriminatory and
non-discriminatory reasons when it acted against the plaintiff. For
example, the employer may have intended to fire the plaintiff because
he was old and insubordinate. Either motivation would have been
sufficient in itself to cause the discharge; they just happened to occur
simultaneously.

The Supreme Court addressed this type of evidence in a Title VII
case involving alleged sex discrimination, Price Waterhouse v. Hop-
kins .227 The Court held that once a plaintiff showed that her gender
"played a motivating part in an employment decision, the defendant
may avoid a finding of liability only by proving that by a preponder-
ance of the evidence it would have made the same decision even if it
had not taken plaintiff's gender into account. '228 Thus, when there is
substantial evidence that a decision-maker relied on discriminatory

223 Id. at 397.
224 See id.
225 See Keller v. Orix Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d Cir. 1997) ("The plain-

tiff cannot simply show that the employer's decision was wrong or mistaken since the factual
dispute at issue is whether discriminatory animus motivated the employer, not whether the
employer is wise, shrewd, prudent, or competent") (quoting Fuentes v. Perskie, 32 F.3d 759, 764
(3d Cir. 1994)); Wolf v. Buss (Am.) Inc., 77 F.3d 914, 919-20 (7th Cir. 1996) (holding that the text
of pretext in an ADEA case is whether the employer honestly believes the reasons it gives, not
whether it made mistakes or bad business judgments).

226 See Smith v. Chrysler Corp., 155 F.3d 799, 807 (6th Cir. 1998).
227 490 U.S. 228 (1989).
228 Id. at 258.
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considerations, the burden of proof shifts to the employer, unlike
under the McDonnell Douglas proof scheme. 229 Although the mixed-
motives analysis was spawned in the Title VII context, courts have
extended it to the ADEA.23 °

The Civil Rights Act of 1991231 partially overruled Price
Waterhouse as it applies to Title VII cases. Now when a protected
characteristic plays a "motivating factor" in an adverse employment
action, the employer is automatically liable under Title VII, regardless
of whether the employer would have made the same decision absent
the impermissible motive.232 The employer, however, can severely
curtail the plaintiff's available relief (no damages, a jury trial, and
minimal equitable relief) by proving by a preponderance of the evi-
dence that it "would have taken the same action in the absence of the
impermissible motivating factor. 233

Several courts have held that this partial repeal of Price
Waterhouse does not apply to ADEA claims because the statutory
language applies only to claims of race, sex, color, national origin, and
religion discrimination. 234 In contrast, several courts235 have observed

229 Courts typically hold that, in order to trigger such a Price Waterhouse analysis, a plain-
tiff must submit either "direct" evidence of discriminatory intent ("'I won't hire you because
you're a woman,' or 'I'm firing you because you're not a Christian,"' (e.g., Venters v. City of
Delphi, 123 F.3d 956, 972-73 (7th Cir. 1997)), or at the very least, conduct or statements by
persons involved in the decision-making process that may be viewed as directly reflecting the
alleged discriminatory attitude. See Ostrowski v. Atlantic Mut. Ins. Cos., 968 F.2d 171, 182 (2d
Cir. 1992). Accord Fields v. New York State Office of Mental Retardation and Dev. Disabilities,
115 F.3d 116, 124 (2d Cir. 1997); Fuller v. Phipps, 67 F.3d 1137, 1143 (4th Cir. 1995); Venters, 123
F.3d at 972-73; Thomas v. National Football League Players Ass'n, 131 F.3d 198, 204-05 (D.C.
Cir. 1997). Racist or sexist comments uttered by a supervisor in connection with an employee's
discharge might be one example.

230 See, e.g., Mooney v. Aramco Servs. Co., 54 F.3d 1207, 1216 (5th Cir. 1995); Nitschke v.
McDonnell Douglas Corp., 68 F.3d 249, 253 (8th Cir. 1995); EEOC v. Ethan Allen, Inc., 44 F.3d
116, 119 (2d Cir. 1994); Armbruster v. Unisys Corp., 32 F.3d 768, 771 n.3 (3d Cir. 1994); Consi-
dine v. Newspaper Agency Corp., 43 F.3d 1349, 1366 (10th Cir. 1994).

231 The Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (1991).
232 42 U.S.C. § 2000e-2(m).
233 Id. § 2000e-5(g)(2)(B).
234 See Lewis v. Young Men's Christian Ass'n, 2000 WL 373957, at *2-3 (11th Cir. Apr. 13,

2000); Siwik v. Marshall Field & Co., 945 F. Supp. 1158, 1162 (N.D. Ill. 1996). This holding is
consistent with those courts that have refused to apply these provisions to Title VII retaliation
claims on the same ground. See Woodson v. Scott Paper Co., 109 F.3d 913, 935 (3d Cir.), cert.
denied, 522 U.S. 914 (1997); Tanca v. Nordberg, 98 F.3d 680, 684 (1st Cir. 1996), cert. denied, 520
U.S. 1119 (1997).

235 E.g., Parker v. Columbia Pictures Indus., 204 F.3d 326, 337 (2d Cir. 2000); Baird v.
Rose, 192 F.3d 462, 470 (4th Cir. 1999); Buchanan v. City of San Antonio, 85 F.3d 196, 200 (5th
Cir. 1996); Pedigo v. P.A.M. Transp., Inc., 60 F.3d 1300, 1301 (8th Cir. 1995).
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that because the ADA incorporates the "powers, remedies, and proce-
dures" set forth in Title VII, the Title VII language partially repealing
Price Waterhouse applies to ADA claims as well.236

3. Facial Discrimination

As in a mixed-motives case, facial discrimination occurs when the
employer admits - or the evidence strongly suggests - that the
plaintiff suffered an adverse employment action expressly because of
his or her disability. For example, an employer may tell an individual
that he cannot be hired because he cannot see or because he is HIV
positive. Unlike a mixed-motives case, however, there is no evidence
that the employer relied on an independent, non-discriminatory con-
sideration for taking a job action. The analysis focuses solely on
whether the alleged facial disability discrimination is nevertheless
lawful.

The Sixth Circuit has outlined the following burden of proof in
cases of facial discrimination:

(1) The plaintiff bears the burden of establishing that he or she is
"disabled."

(2) The plaintiff bears the burdern of establishing that he or she is
"otherwise qualified" for the position despite his or her disabil-
ity: (a) without accommodation from the employer; (b) with an
alleged "essential" job requirement eliminated;237 or (c) with a
proposed reasonable accommodation.

236 42 U.S.C. § 12117(a) (extending the "powers, remedies, and procedures set forth in sec-
tions 2000e-4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9" of Title VII to disability discrimination in
violation of Title I of the ADA); 42 U.S.C. § 2000e-5(g)(2)(B) (setting forth available remedies
where the employer proves that it "would have taken the same action in the absence of the
impermissible motivating factor"). Mixed motives cases under the Rehabilitation Act of 1973
probably would not follow the Title VII rule because the Rehabilitation Act prohibits discrimi-
nation "solely by reason of [an individual's] disability." 29 U.S.C. § 794 (1994) (emphasis
added).

237 The plaintiff's burden under alternative (b) is to produce evidence showing that a job
requirement that the employer alleges to be essential is in fact non-essential. See Hamlin v.
Charter Township of Flint, 165 F.3d 426, 429 (6th Cir. 1999) (holding that burden of proof prop-
erly shifted to employer to prove the essential nature of the firefighting function of the job,
because the plaintiff "presented proof at trial that front-line firefighting is not an essential func-
tion of the Assistant Fire Chief position"). It would have been clearer for the court to state
"with an alleged non-essential job requirement eliminated" because the plaintiff makes allega-
tions in a lawsuit (not the defendant-employer).
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(3) The employer bears the burden of proving that a challenged job
criterion is essential, and therefore a business necessity, or that a
proposed accommodation will impose an undue hardship upon
the employer.238

Elements 1 and 2 embody the ADA's definition of a qualified
individual with a disability. If the individual is not disabled or cannot
perform the essential functions of the job with or without reasonable
accommodation, he or she is not protected by the ADA. Element 3
embodies at least two possible affirmative defenses to a disability-
based job action - the business necessity defense and the undue
hardship defense. First, if the job criterion or qualification standard 239

screens out a disabled individual (e.g., a school will not consider per-
sons with substantially limiting visual impairments for a crossing guard
position), the employer still can prevail by showing that the criterion
is job-related and consistent with business necessity.240 Second, if the
plaintiff alleges a failure to make reasonable accommodation, the
employer's alleged disability-based actions 241 do not violate the ADA
if the accommodation would impose an undue hardship on the opera-
tion of the business.2 42

Similarly, facial discrimination is unlawful under the ADEA, and
can be justified only under the most narrow of circumstances. Con-
gress has made it unlawful to impose explicit age limits on the hiring
and continued employment of older workers,243 unless age is a bona
fide occupational qualification reasonably necessary to the normal

238 See Monette, 90 F.3d at 1186.
239 A job qualification standard "may include a requirement that an individual shall not

pose a direct threat to the health or safety of other individuals in the workplace." 42 U.S.C.
§ 12113(b).

240 Id. § 12113(a). Not all courts agree that the employer bears the burden of proof on this
issue. See, e.g., Laurin v. Providence Hosp., 150 F.3d 52, 58-59 (1st Cir. 1998) (since an ADA
plaintiff ultimately must shoulder the burden of establishing that she was able to perform all
"essential functions" of her position, she bore the burden of adducing competent evidence from
which a rational fact-finder could have found in her favor on the "essential function" inquiry);
Hernandez v. City of Hartford, 959 F. Supp. 125, 131 n.6 (D. Conn. 1997) (citing Borkowski v.
Valley Cent. Sch. Dist., 63 F.3d 131, 137 (2d Cir. 1995)).

241 The employer must know of an individual's disability to be held liable for failing to
make a reasonable accommodation. 42 U.S.C. § 12112(b)(5)(A).

242 See id. Additionally, the Eighth Circuit has held that the business necessity defense can
be raised to a failure to accommodate claim, "as long as the theory behind the lack of accommo-
dation is conceivably job-related." Belk v. Southwestern Bell Tel. Co., 194 F.3d 946, 951 (8th
Cir. 1999).

243 See 29 U.S.C. § 623(a)(1), (b), (c)(1).
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operation of the particular business (the "BFOQ" exception). 244 The
BFOQ exception is much more stringent than the business necessity
standard,245 which is probably not a defense to intentional age discrim-
ination.246  Thus, outside of the mixed-motives context, the ADEA
appears to provide greater protection against facial discrimination
than the ADA.

Unlike the case of disability, explicit age limits on employment
are relatively rare now, probably because the BFOQ exception is nar-
rowly construed against employers,247 and because explicit age limits
generally have been permitted only in occupations involving transpor-
tation and public safety.248 Despite the rarity of explicit age limits, the
ADA's duty of reasonable accommodation theoretically could provide
an additional basis for relief should the employer have a viable BFOQ
defense to age discrimination. For example, in the past, a few employ-
ers have satisfied the BFOQ exception by showing that individualized
medical testing could not reliably determine if an applicant would be
able to withstand the physical rigors of the job, and therefore, it was

244 See id. § 623(f)(1). When an employer admittedly acts on the basis of age, such as
through an overt age limit on hiring or mandatory retirement, the employer's only defense is to
show that the age limit is reasonably necessary to the essence of the business, and either: (1) that
all or substantially all individuals excluded from the job involved are in fact disqualified; or (2)
that some of the individuals so excluded possess a disqualifying trait that cannot be ascertained
except by reference to age. See 29 C.F.R. § 1625.6(b). If the objective of the BFOQ is public
safety, the employer must prove that the challenged practice does indeed effectuate that goal
and that there is no acceptable alternative which would better advance it or equally advance it
with less discriminatory impact. See id. See also UAW v. Johnson Controls, Inc., 499 U.S. 187,
202-03 (1991) ("in order to qualify as a BFOQ, a job qualification must relate to the "essence,"
... or to the "central mission of the employer's business") (quoting Dothard v. Rawlinson, 433
U.S. 321, 333 (1977) and Western Air Lines, Inc. v. Criswell, 472 U.S. 400, 413 (1985)).

245 Cf. Johnson Controls, 499 U.S. at 198, 201 (Title VII case: "The business necessity stan-
dard is more lenient for the employer than the statutory BFOQ defense. We have read the
BFOQ language of § 4(f) of the Age Discrimination in Employment Act of 1967 (ADEA), 81
Stat. 603, as amended, 29 U.S.C. § 623(f)(1), which tracks the BFOQ provision in Title VII, just
as narrowly") (citing Criswell, 472 U.S. 400).

246 But see EEOC v. Northwest Airlines, Inc., No. C85-36W, 1987 WL 59590, at *6 (W.D.
Wash. Nov. 9, 1987) (unreported decision) (holding that employer could assert a business neces-
sity defense to a policy that facially discriminated based on age and that the EEOC claimed
intentionally discriminated based on age). The Northwest Airlines decision, which relied
predominantly upon Title VII jurisprudence, appears to be inconsistent with the logic of the
Supreme Court's decision in Johnson Controls. In the context of an explicitly sex-based employ-
ment policy, the Court held that a gender-based policy is sex discrimination and may be
defended only as a BFOQ, regardless of the employer's motive behind the policy. Johnson Con-
trols, 499 U.S. at 199-200.

247 See Criswell, 472 U.S. at 412.
248 See LINDEMAN & GROSSMAN, supra note 19, at 617 n.411.
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necessary to use age as a proxy for health.249 Although age in itself is
not a protected disability under the ADA,25° it might be argued that if
an employer rejects older applicants solely based on a perception that
the elderly have a greater propensity to suffer substantially-limiting
health-related impairments, that employer regards those applicants as
disabled under the ADA.251 If such an argument prevailed, the appli-
cants would be entitled to a reasonable accommodation, notwith-
standing the employer's ability to prove a BFOQ defense under the
ADEA.252

C. Challenges to "Neutral" Employment Barriers that Discriminate
Based on an Individual's Health Status or Physical
Condition

1. The ADA: Disparate Impact

The ADA makes it unlawful for a covered entity to use qualifica-
tion standards, employment tests or other selection criteria that screen
out or tend to screen out an individual with a disability or a class of
individuals with disabilities unless the standard, test or other selection
criteria is shown to be related to the position in question and is consis-
tent with business necessity. 253 Therefore, the ADA codifies the dis-
parate impact method of proof long utilized in Title VII cases 254 and
under section 504 of the Rehabilitation Act.255

Several circuits have held, and at least three Supreme Court Jus-
tices believe, that disparate impact is not a viable theory of recovery
under the ADEA; ADEA plaintiffs can recover only if the employer
intended to discriminate based on age - that is, only if they show

249 See, e.g., Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 237-38 (5th Cir. 1976).
250 See supra note 65.
251 See supra notes 133-53, and accompanying text discussing whether discrimination based

on a genetic predisposition to a health-related impairment violates the ADA.
252 See 42 U.S.C. § 12113(a) (employer may defend a qualification standard that screens

out the disabled if it is "job-related and consistent with business necessity, and such performance
cannot be accomplished by reasonable accommodation") (emphasis added).

253 See id. § 12112(b)(6).
254 See Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977) (holding that "[p]roof of

discriminatory motive is critical" under a disparate treatment method of proof, whereas under
disparate impact, the required proof "involve[s] employment practices that are facially neutral in
their treatment of different groups but that in fact fall more harshly on one group than another
and cannot be justified by business necessity").

255 See HousE EDuc. & LABOR COMM. REPORT, supra note 5, at 61 (noting that this provi-
sion of the ADA is consistent with the interpretation of § 504 by the Supreme Court in Alexan-
der v. Choate, 469 U.S. 287 (1985)).
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disparate treatment.256 As discussed in the section below, even if the
disparate impact doctrine is inapplicable in the ADEA context,25 7 it
can be argued that the ADEA nevertheless provides older workers
some minimal protection against age-neutral decisionmaking that
tends to negatively affect older workers. 8 Moreover, older individu-
als may be able to rely on the ADA to the extent neutral employment
criteria, such as physical and health-related job requirements, tend to
screen out older workers with age-related impairments. For example,
an employer might utilize a rigorous lifting test for a manual labor job,
even though employees typically use a mechanical lifting device. This
test is likely to screen out applicants with musculoskeletal impair-
ments. If an older person with severe osteoarthritis of the spine or
osteoporosis fails the test, he or she may be able to challenge the test
under the ADA.

According to the EEOC, the ADA plaintiff relying on disparate
impact analysis need not make a statistical comparison between a
group of people with disabilities and people who are not disabled to
show that he or she is screened out by a selection standard. 25 9 This
approach appears to be consistent with Olmstead v. L. C., in which the
Supreme Court stated that an ADA plaintiff is not required to prove
that he or she suffered discrimination in favor of a non-disabled indi-
vidual.26° The EEOC's approach also appears to make practical sense
because "whether a person has a disability under the ADA is an indi-
vidualized inquiry, '' 26' a determination that "is not necessarily based
on the name or diagnosis of the impairment the person has, but rather

256 See, e.g., Mullin v. Raytheon Co., 164 F.3d 696, 699-704 (1st Cir. 1999), cert. denied, 120
S. Ct. 441 (1999); Ellis v. United Airlines, Inc., 73 F.3d 999, 1008-09 (10th Cir.), cert. denied, 517
U.S. 1245 (1996). See also Hazen Paper, 507 U.S. at 618 (Rehnquist, C.J., Kennedy & Thomas,
J.J., concurring) (noting that "there are substantial arguments that it is improper to carry over
disparate impact analysis from Title VII to the ADEA").

257 The question of whether disparate impact is a viable theory of recovery under the
ADEA is addressed thoroughly in Keith R. Fentonmiller, The Continuing Validity of Disparate
Impact Analysis for Federal-Sector Age Discrimination Claims, 47 AM. U. L. REv. 1071 (1998).

258 See infra notes 279-93, and accompanying text.
259 See TECHNICAL ASSISTANCE MAN., supra note 89, at IV-3.

260 See Olmstead v. L.C., 527 U.S. 581, 119 S. Ct. 2176, 2186 n.10 (1999) (rejecting as
"incorrect as a matter of precedent and logic" the argument that an ADA "plaintiff cannot prove
'discrimination' by demonstrating that one member of a particular protected group has been
favored over another member of that same group").

261 Sutton, 527 U.S. 471, 119 S. Ct. at 2147 (citing Bragdon v. Abbott, 524 U.S. 624, 641-42
(1998)).
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on the effect of that impairment on the life of the individual. '26 2 In
contrast, an individualized inquiry is not required to identify persons
who are African-American or who are female; except in the rarest of
circumstances, it is obvious and undisputed who those people are,
thereby making race or sex discrimination claims far more amenable
to a statistical analysis.263

The EEOC also maintains that the job relatedness standard of
ADA disparate impact analysis requires that the selection criterion
relate to the functions of a specific job, rather than to a class of jobs,
and may apply to both essential and marginal job functions. 2 4 To
prove business necessity,265 however, the covered entity must show a
link between the criterion and the essential job functions.266 Signifi-
cantly, even if the employer proves job-relatedness and business
necessity, use of the qualification standard may still be illegal if the
disabled individual can perform the job with a reasonable accommo-
dation2 67 - yet another advantage of the ADA over the ADEA,
which contains no explicit duty of reasonable accommodation.

If a health or safety-related qualification standard screens out or
tends to screen out disabled individuals, the EEOC maintains that the
employer can establish job-relatedness and business necessity only by
proving that the individual poses a direct threat to the health or safety
of other individuals in the workplace.268 The Supreme Court, how-
ever, has questioned whether imposing a higher burden on employers
to justify safety-related qualification standards compared to the bur-
den of proof for other job requirements is a sound interpretation of

262 Id. at 2147 (quoting 29 C.F.R. § 1630, app. § 1630.290)).
263 While the ADA plaintiff need not make a statistical comparison between the disabled

and the non-disabled, what about a comparison between those who suffer the same type of
disability (e.g., a substantially limiting form of diabetes) and those who have no disability or
different types of disabilities? As noted, the disability inquiry is individualized, and therefore,
identifying the relevant pool of employees by their respective disability would be difficult due to
the time and cost required to make the disability-status assessments, the potential for invading
the privacy of non-parties by inquiring into their disability status, and the inevitable disputes
over whether particular individuals are disabled.

264 See TECHNICAL ASSISTANCE MAN., supra note 89, at IV-2.
265 29 C.F.R. app. § 1630 (discussing § 1630.10) (imposing burden of proving business

necessity on covered entity).
266 See TECHNICAL AssISTANCE MAN., supra note 89, at IV-4.
267 See 42 U.S.C. § 12113(a).
268 See id. § 12113(b); 29 C.F.R. app. § 1630.
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the ADA.269 In addition, the Fifth Circuit has held that an employer
may defend an across-the-board safety qualification as a business
necessity;27° in contrast, the direct threat defense applies when an
employer responds to an individual employee's supposed risk that is
not addressed by an existing qualification standard.2 71

The regulations indicate that four factors are relevant to whether
someone poses a direct threat: (1) the duration of the risk, (2) the
nature and severity of the potential harm, (3) the likelihood that the
potential harm will occur, and (4) the imminence of the potential
harm.2 72 Whereas the ADA statute defines direct threat to mean "a
significant risk to the health or safety of others that cannot be elimi-
nated by reasonable accommodation, 273 the regulations state that
direct threat means a significant risk of substantial harm to the health
or safety of "the individual or others. 274

The Supreme Court has held that whether a significant risk exists
is to be determined from the standpoint of the covered entity that
allegedly discriminates, and the risk assessment must be based on the
medical or other objective evidence that was available to the covered
entity at the time of the denial. 275 A covered entity's good faith belief
that a significant risk existed will not relieve the covered entity from
liability.276 According to the Court, the views of public health authori-
ties "are of special weight and authority. '277

2. The ADEA: The Exception for Reasonable Factors Other than
Age

The ADEA's enactment was motivated, in part, by a concern that
employers had erected unnecessary barriers to the employment of
older workers, including physical and health status-related job

269 See Albertsons v. Kirkingburg, 527 U.S. 555, 119 S. Ct. 2162, 2170 n.15 (1999) (raising
this issue, but not confronting it).

270 See EEOC v. Exxon Corp., 203 F.3d 871, 875 (5th Cir. 2000).
271 See id.
272 See 29 C.F.R. § 1630.2(r).
273 42 U.S.C. § 12111(3) (emphasis added). Title III of the ADA contains a similar defini-

tion. See id. § 12182(b)(3) (referring to risk to "others").
274 29 C.F.R. § 1630.2(r) (emphasis added).
275 See Bragdon, 524 U.S. at 649 (reaching this holding under Title III's direct threat

defense).
276 See id.
277 Id. at 2211. See also School Bd. of Nassau County v. Arline, 480 U.S. 273, 288 (1987).
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requirements that were not explicitly age-based. 278  By prohibiting
employers from limiting, segregating, or classifying employees "in any
way which would deprive or tend to deprive any individual of employ-
ment opportunities ...because of such individual's age ' 279 and by
requiring non-age-based 280  employment criteria that differentiate
between the young and old to be "reasonable" (the "RFOA" excep-
tion),28' the ADEA arguably endorses "reasonableness" challenges to
employment decisions based on poor physical condition or health sta-
tus, which tend to be correlated with advanced age, but which are not
intentionally age-discriminatory. 82

278 See SECRETARY'S REPORT, supra note 6, at 6-8, 15 (condemning "arbitrary" age limits
on hiring that employers had established without any determination of their actual relevance to
job requirements and with no provision for determining whether particular applicants might be
qualified despite their age; criticizing certain age-neutral "institutional arrangements" that
tended to operate against the employment of older workers, such as "arbitrary" rules and gener-
alized hiring policies that "ignore individual differences" and "deprive companies of talent and
qualified workers of opportunity"); RESEARCH MATERIALS, supra note 6, at 4, 11-12 (finding
that physical requirements, such as strength, speed, dexterity, and quantity of work were
employers' most frequently mentioned consideration for restrictions on the hiring of older work-
ers, but employers had implemented these requirements with little study; also finding that pre-
employment physical examinations often were based on health criteria that did not necessarily
differentiate among the varying physical demands of different jobs). But see Ellis v. United
Airlines, Inc., 73 F.3d 999, 1008 (10th Cir.) (holding that ADEA's legislative history shows that
Congress did not intend to prohibit age-neutral, but age-correlated, factors), cert. denied, 517
U.S. 1245 (1996).

279 29 U.S.C. § 623(a)(2) (emphasis added). This prohibition is phrased similarly to the
ADA's disparate impact prohibition, which refers to qualification standards, employment tests
or other selection criteria that "screen out or tend to screen" out an individual with a disability or
a class of individuals with disabilities. 42 U.S.C. § 12112(b)(6) (emphasis added).

280 Compare 29 C.F.R. § 1625.7(c) (providing that an employment practice cannot be justi-
fied as a reasonable factor other than age, when the practice explicitly uses age as a limiting
criterion; such a practice can be justified only if it is a BFOQ).

281 See 29 U.S.C. § 623(f)(1) (providing that it is not age discrimination for an employer,
employment agency, or labor organization "to take any action otherwise prohibited ... where
the differentiation is based on reasonable factors other than age"). For example, the Depart-
ment of Labor interpretive regulations issued shortly after the ADEA's enactment interpreted
the ADEA's exception for "reasonable factors other than age" to authorize (1) physical fitness
requirements based on physical examinations relating to minimum standards for employment,
only when they are "reasonably necessary for the specific work to be performed and are uni-
formly and equally applied to all applicants," (2) evaluation factors such as quantity or quality of
production or educational level, as long as they have "a valid relationship to job requirements,"
and (3) employee tests that are "specifically related to the requirements of the job," are "fair and
reasonable," and are "administered in good faith and without discrimination on the basis of
age." See 29 C.F.R. § 860.103(f)(1)-(2) (1968); see also id. § 860.104(b) (1969).

282 Cf. Adams v. Indiana Bell Tel. Co., 2 F. Supp.2d 1077, 1110 (S.D. Ind. 1998) ("The
ADEA allows for disparate impact [against older workers] as long as reasonable factors are used
to differentiate among workers.").
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On the other hand, the Supreme Court's decision in Hazen Paper
Co. v. Biggins, may now foreclose any interpretation of the ADEA
that permits challenges to age-neutral, though age-correlated, policies
or practices regarding health status that negatively impact older indi-
viduals.284 In Hazen Paper, the Court held that disparate treatment
captures the "essence" of the ADEA's prohibitions, and that it is not
disparate treatment when an employer relies on an illegal criterion
that happens to correlate with advanced age (such as pension-vesting
status), as long as the employer is not subjectively motivated by age. 285

Thus, it would follow that it is not disparate treatment for an
employer to rely on an unreasonable age-correlated criterion either.

Still, it might be argued in response that the Hazen Paper Court's
specific holding - "there is no disparate treatment under the ADEA
when the factor motivating the employer is some feature other than
the employee's age "286 _ merely reemphasized the fundamental point
that a plaintiff cannot prove intentional discrimination if the factor
that subjectively motivated the decisionmaker was not the protected
characteristic.287 In contrast, the word "reasonable" in the RFOA
exception may mean that the employer's conduct must satisfy an
objective standard, not the subjective standard of disparate treatment
analysis.288 Therefore, regardless of whether disparate treatment is

283 507 U.S. 604 (1993).
284 See, e.g., Korzeniowski v. ABF Freight Sys., Inc., 38 F. Supp.2d 688, 694 (N.D. Ill. 1999)

(an over-40 plaintiff with arteriosclerotic heart disease "could not establish liability under
ADEA merely by claiming that his age is somehow connected with his health") (citing Hazen
Paper, 507 U.S. 604).

285 See Hazen Paper, 507 U.S. at 610-11. See also id. at 612 ("Although some language in
our prior decisions might be read to mean that an employer violates the ADEA whenever its
reason for firing an employee is improper in any respect, ... this reading is obviously
incorrect.").

286 Id. at 609 (emphasis added).
287 Compare id. at 610 ("In a disparate treatment case, liability depends on whether the

protected trait (under the ADEA, age) actually motivated the employer's decision") with Price
Waterhouse v. Hopkins, 490 U.S. 228, 244 (1989) (plurality opinion) (a Title VII case: "while an
employer may not take gender into account in making an employment decision ... , it is free to
decide against a woman for other reasons") and Matthews v. Commonwealth Edison Co., 128
F.3d 1194, 1196 (7th Cir. 1997) (ADA case; holding that the individual did not show disparate
treatment simply because he was discharged due to a consequence of his disability, his absence
from work stemming from a severe heart attack; citing Hazen Paper, 507 U.S. 604 in support of
this principle).

288 See, e.g., Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 659 (1989) (holding that the
inquiry into the employer's defense of a disparate impact claim is a "reasoned view of the
employer's justification for his use of the challenged practice" and that the employer bears only
a burden of producing evidence of a business justification) (emphasis added); Griggs v. Duke
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the essence of the ADEA's prohibitions, the RFOA exception argua-
bly should be construed as a defense28 9 in cases where the employer's
subjective motivation is irrelevant, 9 ° that is, when the employer's poli-

Power Co., 401 U.S. 424, 436 (1971) (holding that good intent or absence of discriminatory intent
is irrelevant under disparate impact analysis; to demonstrate that a selection mechanism is con-
sistent with disparate impact's business necessity principle, the employer must prove that the
mechanism is "demonstrably a reasonable measure of job performance") (emphasis added); Wil-
liams v. Channel Master Satellite Sys., Inc., 101 F.3d 346, 349 (4th Cir. 1996) (ADA case discuss-
ing definition of reasonable accommodation; "[b]y definition, the determination of
reasonableness is an objective analysis, not a subjective one dominated by either party's con-
cerns"), cert. denied, 117 S. Ct. 1844 (1997); Loeb v. Textron, Inc., 600 F.2d 1003, 1012 n.6 (1st
Cir. 1979) (discussing role of McDonnell Douglas proof scheme at trial: "The reasonableness of
the employer's reasons may of course be probative of whether they are pretexts .. .The jury
must understand that its focus is to be on the employer's motivation, however, and not on its
business judgment") (citing NLRB v. Eastern Smelting & Refining Corp., 598 F.2d 666, 670 (1st
Cir. 1979)).

289 Although many courts have construed the RFOA exception as a variation of the legiti-
mate, non-discriminatory reason defense of McDonnell Douglas (see LINDEMANN & GROSSMAN,
supra note 19, at 640 n.390), it also might be construed as an affirmative defense, just like the
BFOQ and "foreign laws" exceptions also contained in section 4(f)(1) of the ADEA. See 29
U.S.C. § 623(0(1). Compare 29 C.F.R. § 860.103(e) (1968) (original Department of Labor inter-
pretations of the RFOA defense; providing that employer bears burden of proving defense) and
id. § 1625.7(d)-(e) (2000) (current EEOC interpretations; providing that RFOA defense may be
equivalent to disparate impact analysis, according to which challenged practice must "be justified
as a business necessity," and that if RFOA exception is raised as a defense to an individual claim,
the employer bears burden of proving defense) with Western Air Lines, Inc. v. Criswell, 472 U.S.
400, 416 n.24 (1985) (endorsing BFOQ analysis used by the Fifth Circuit and the EEOC that
places burden of proof on the employer), Mahoney v. Radio Free Europe/Radio Liberty, Inc.,
818 F. Supp. 1, 4 (D.D.C. 1992) ("[uln order to make out a defense under § 623(f)(1), defendant
must show that compliance would cause defendant to violate German law"), rev'd on other
grounds, 47 F.3d 447 (D.C. Cir. 1995), and Chairman Clarence Thomas, EEOC, POLICY GuI-
DANCE: ANALYSIS OF 'FOREIGN LAws' DEFENSE OF ADEA (Dec. 5,1989) (noting that employer
has burden of proving the elements of foreign laws defense).

290 The plain language of the RFOA exception also could be reconciled with the holding in
Hazen Paper by interpreting the word "reasonable" to mean the same as the words "legitimate
and non-discriminatory" employed in disparate treatment analysis. See note 237, supra. This
interpretation effectively would transform the RFOA exception into a defense for employment
actions based on any factor other than age, no matter how age-correlated the factor. See Hazen
Paper, 507 U.S. at 611 (holding that there is no disparate treatment under the ADEA when "the
employer's decision is wholly motivated by factors other than age"); cf County of Washington v.
Gunther, 452 U.S. 161, 170 (1981) (suggesting that an employer will prevail under the Equal Pay
Act's "any factor other than sex" exception even if its business judgment would not be objec-
tively legitimate under disparate impact analysis utilized under Title VII). Eviscerating the word
"reasonable" would be consistent with the dicta in Hazen Paper suggesting that the ADEA, as a
whole, does not reach conduct that is not motivated by age. See Hazen Paper, 507 U.S. at 612
("[The ADEA] requires the employer to ignore an employee's age (absent a statutory exemp-
tion or defense); it does not specify further characteristics that an employer must also ignore.").
Such a reading of the ADEA, however, might violate the Supreme Court's "settled rule that a
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cies or practices unintentionally differentiate 291 between younger and
older individuals.

It is unclear whether a "reasonableness" challenge to age-neutral
practices - even if permitted under the ADEA - would be as rigor-
ous as disparate impact challenges brought under Title VII. The term
"reasonable" is susceptible to a range of interpretations. 292

a. Using the RFOA Exception to Challenge Physical and Health
Status-Related Employment Criteria that Correlate with
Advanced Age
The facts in Beith v. Nitrogen Products, Inc. ,293 illustrate how

ADEA plaintiffs might use the above interpretation of the RFOA
exception to challenge age-neutral employment criteria, such as health
status, that especially affect older workers. In that case, the Eighth
Circuit was confronted with the ADEA claim of Robert Beith, who, at
age fifty-five, was hired as a "nitric acid operator" by a fertilizer man-
ufacturer.294 Beith was terminated four weeks after his hire because
the results of a physical examination revealed that Beith had a degen-

statute must, if possible, be construed in such fashion that every word has some operative
effect." United States v. Nordic Village, Inc., 503 U.S. 30, 36 (1992).

291 In order to marshal an RFOA claim, the plaintiff must show that the challenged age-
neutral factor causes an age-based "differentiation." 29 U.S.C. § 623(f)(1). This showing might
consist of (a) evidence that the challenged factor adversely impacts older applicants or employ-
ees to a statistically-significant degree (as under disparate impact analysis), or, if statistical evi-
dence is unavailable because of inadequate sample size, (b) highly suggestive comparative
evidence, or (c) competent expert evidence that the factor tends to adversely impact older
employees. Compare 29 C.F.R. § 1625.7(d) (requiring evidence of adverse impact before prac-
tice must be justified under RFOA exception). See also HOWARD C. EGLIT, AGE DISCRIMINA-
TION § 5.19, at 5-76 to 5-77 (2d ed. 1997) (arguing that RFOA exception applies where age-
neutral policy has "age-related consequences that affect more than one worker," even if the
consequences are not sufficiently statistically extreme to satisfy the demands of disparate impact
doctrine).

292 See Wards Cove, 490 U.S. 642 (using "reasonable" language and required employer to
produce evidence that the disparate impact had a business justification); Griggs, 401 U.S. 642
(using "reasonable" language, but requiring an employer to prove the business necessity of the
challenged factor once a disparate impact had been shown). See also 29 C.F.R. § 1625.7(d)
(1997) (EEOC regulations providing that practices that have an adverse impact on individuals
age 40 and over and that are defended under the RFOA exception "can only be justified as a
business necessity"); EEOC v. Newport Mesa Unif. Sch. Dist., 893 F. Supp. 927, 932 (C.D. Cal.
1995) (requiring employer to prove the RFOA exception, but not requiring proof of business
necessity because "Congress intended employers to have more leeway in considering factors that
disparately affect older workers under the ADEA than factors that disparately affect classes
protected under Title VII").

293 7 F.3d 701 (8th Cir. 1993) (per curiam).
294 Id. at 702.
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erative disc disease and osteoarthritis, leading the company physician
to recommend that Beith not lift repetitively more than twenty
pounds.2 95 Even though Beith had no problems with his back, his
physical condition was normal for a man his age, and the job required
heavy lifting only "at times," the company justified Beith's discharge
based on his purported high risk for injuries and the company's poten-
tial exposure to workers' compensation liability.296

Beith argued that because his back condition was an ordinary and
natural consequence of aging, and because he was fired due to his
back, it followed that the company fired him because of his age.2 97

The magistrate judge trying the case found, among other things that
the company had shown that it rejected Beith for a "reasonable rea-
son other than age," namely, for an anticipated, increased risk of his
filing a workers' compensation claim.298

The Eighth Circuit affirmed, holding that "Congress made plain
that the age statute was not meant to prohibit employment decisions
based on factors that sometime accompany advancing age, such as
declining health or diminished vigor and competence. "299 The court
cited the Hazen Paper decision as further support."' The court con-
cluded that the fact that back conditions may be more prevalent in
older employees did not make the company's decision to fire Beith
because of his back an age-based decision.3"1 Other courts have
reached similar holdings.30 2

Viewed as a disparate treatment case, the Beith decision is consis-
tent with Hazen Paper's holding that an employer does not engage in
disparate treatment if its decision is wholly motivated by factors other

295 See id.
296 Id. at 702-03.
297 See id. at 703.
298 Id.
299 Beith, 7 F.3d at 703. (quoting Holley v. Sanyo Mfg., Inc., 771 F.2d 1161, 1167 (8th Cir.

1985) (quoting Loeb v. Textron, Inc., 600 F.2d 1003, 1016 (1st Cir. 1979) (dictum)).
300 See Beith, 7 F.3d at 703.
301 See id.

302 See Holley, 771 F.2d at 1166-67 (holding that employer who fired individual due to poor
performance stemming from his heart condition did not have an ADEA claim, because heart
problems may arise at any age); Weishaupt v. American Med. Ass'n, 874 F.2d 419, 425 (7th Cir.
1989) (holding that even assuming that superiors wanted employee to resign due to his poor
health, this motivation is not illegal under the ADEA); Sperling v. Hoffmann-La Roche, Inc.,
924 F. Supp. 1396, 1407-08 (D.N.J. 1996) (holding that firing employees due to a disability that
was "associated" with age was not violative of the ADEA).
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than age, even if those factors are correlated with age.3"3 A disabling
(or presumed disabling) back condition can occur in an employee of
any age, and therefore is analytically distinct from advanced age.
Absent evidence that the company used Beith's back condition as a
"proxy"" for his advanced age, it did not commit disparate
treatment.

Viewed as an RFOA case, in which the employer's conduct must
be objectively reasonable, the Beith case might have turned out differ-
ently. The company's physical fitness test (a back x-ray) was not nec-
essarily a reasonable method of predicting Beith's capability of safely
performing lifting tasks because (a) Beith was in good health, asymp-
tomatic of any back problems, and had been performing the job with-
out incident for four weeks and (b) back x-rays that reveal spinal
anomalies are not generally valid predictors of actual or potential
back problems.3 5 Accordingly, firing Beith for his bad back x-ray, as
opposed to an actual or reasonably likely disabling back condition,
would not necessarily satisfy an RFOA defense that requires employ-
ers to prove the objective reasonableness of their screening
mechanisms.

b. The ADA's Greater Protections
As an ADEA case, Beith is no anomaly. The courts have grown

increasingly hostile to age discrimination claims that are not premised
on allegations of intentional discrimination.3 6 Accordingly, the best

303 See Hazen Paper, 507 U.S. at 611.
304 See id. at 613.
305 See Richard A. Deyo, Low-Back Pain, Sci. AM., Aug. 1998, at 49-53 (noting that large

numbers of pain-free people have been X-rayed in pre-employment medical exams and for mili-
tary induction in some countries, but that multiple studies determined that many spine abnor-
malities were as common in asymptomatic people as in those with pain; concluding that X-rays
can be misleading).

306 See, e.g., Mullin v. Raytheon Co., 164 F.3d 696, 703 (1st Cir. 1999) (holding that dispa-
rate impact analysis does not apply under the ADEA; "the ADEA was not intended to protect
older workers from the often harsh economic realities of common business decisions and the
hardships associated with corporate reorganizations, downsizing, plant closings and relocations"
(quoting Allen v. Diebold, Inc., 33 F.3d 674, 677 (6th Cir. 1994), cert. denied, 120 S. Ct. 441
(1999)); Ellis v. United Airlines, Inc., 73 F.3d 999, 1007 (10th Cir.), cert. denied, 517 U.S. 1345
(1996) (holding that the "most obvious reading" of the ADEA's language "because of such
individual's age," is "that it prohibits an employer from intentionally treating someone differ-
ently based on his or her age"); EEOC v. Francis W. Parker Sch., 41 F.3d 1073, 1077 (7th Cir.
1994) (holding that "decisions based on criteria which merely tend to affect workers over the age
of forty more adversely than workers under forty are not prohibited" under the ADEA). See
also Western Air Lines, Inc. v. Criswell, 472 U.S. 400 (1985).
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and, perhaps soon to be, only forum for challenging age-neutral deci-
sionmaking may be the ADA and the protection it provides for dis-
crimination based on substantially limiting age-related impairments.

The outcome in Beith very likely would have been different had it
been an ADA case. The ADA's legislative history shows that Con-
gress was specifically concerned about employers' denying employ-
ment opportunities to perfectly healthy individuals because back x-
rays had revealed anomalies.3 7 Assuming Beith's perceived, debilitat-
ing back condition qualified as a disability under the "regarded as"
definition, Beith probably would have been a QID, because he had
been performing his job satisfactorily without accommodation before
he was fired. To justify his discharge, the company would have been
required to show that the lifting requirement was an essential job
function, that is, that it was job-related and consistent with business
necessity - a potentially more rigorous test than the RFOA excep-
tion's reasonableness standard. As noted, the evidence seemed to
suggest that lifting was an occasional, and perhaps, marginal job func-
tion, so Beith's discharge for his purported inability to perform a mar-
ginal job function might have violated the ADA.

Even if lifting were an essential job function, the company would
have had an obligation to provide Beith with a reasonable accommo-
dation, an obligation that the ADEA does not impose. The fact that
the company was motivated by cost considerations (the perceived
increased risk of a workers' compensation claim) would not have been
a defense under the ADA.3"

D. Challenges to Disability Inquiries and Medical Examinations

1. The ADEA

The ADEA has little to say about medical inquiries and examina-
tions. As noted above, the RFOA exception might be interpreted to
require that age-neutral medical and/or strength standards that differ-
entiate between older and younger employees have a valid relation-

307 See supra note 152.
308 See 29 C.F.R. app. § 1630 (discrimination because the employer's insurance plan does

not cover the disability or would cause insurance premiums to increase, or would cause workers'
compensation costs to increase would not be a defense to disparate treatment); TECHNICAL
AssISTANCE MAN., supra note 89, at IX-1 (employment decision may not be based on the "spec-
ulation that an applicant may cause increased workers' compensation costs in the future").
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ship to job requirements and that they be applied to all applicants in
the same job category." 9

2. The ADA

The ADA's regulation of this area is more comprehensive.
Under the ADA, it is unlawful for a covered entity to conduct a medi-
cal examination of an applicant before an offer of employment has
been extended or to ask whether the applicant is disabled or as to the
nature or severity of an existing disability.31 ° The covered entity may
inquire only into the applicant's ability to perform job-related func-
tions or ask the applicant how he or she would perform the job with or
without reasonable accommodation.3 n

A covered entity may condition its extension of an employment
offer on the results of a medical examination, as long as all entering
employees 312 are subjected to the exam regardless of disability, and
the applicant's medical information is collected and maintained on
separate forms and in separate medical files and is treated as a confi-
dential medical record.313 Such employment entrance examinations
need not focus on the individual's ability to perform job-related func-
tions, nor be consistent with business necessity. 34 Similarly, the ADA
does not limit medical recordkeeping to matters that are job-related
and consistent with business necessity. 315

With respect to current employees, a covered entity cannot
require a medical examination or inquire into whether an employee is
disabled or to the nature or severity of an employee's disability, unless
the examination or inquiry is job-related and consistent with business
necessity. 316 As with applicants, this information must be collected

309 See supra note 282.
310 See 42 U.S.C. § 12112(d)(2)(A).
311 See id. § 12112(d)(2)(B). If an applicant's known disability will not interfere with the

performance of a job-related function, the employer may request a description or demonstration
of performance only if it routinely makes such a request of all applicants in the same job cate-
gory. See 29 C.F.R. § 1630.

312 The regulations state that the employer need only require a medical examination or
make inquiry of all entering employees "in the same job category." 29 C.F.R. § 1630.14(b).

313 See 42 U.S.C. § 12112(d)(3).
314 See Norman-Bloodshaw v. Lawrence Berkeley Lab., 135 F.3d 1260, 1273 (9th Cir.

1998).
315 See id.
316 See 42 U.S.C. § 12112(d)(4)(A).
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and maintained on separate forms and in separate files and treated as
a confidential medical record.17

According to the regulations, a covered entity need not prove the
job-relatedness and business necessity of medical examinations that
otherwise comply with the above provisions, unless certain medical
criteria are used to exclude employees with disabilities.318 In such an
instance, the employer must prove job-relatedness and business neces-
sity and that performance of the essential functions cannot be accom-
plished with reasonable accommodation.3 9

Physical agility tests are not medical examinations, so they may
be given at any point in the application or employment process.32 °

Such tests must be given to all similarly-situated candidates and must
be job related and consistent with business necessity if they screen out
or tend to screen out disabled individuals.32'

Several courts have held that an applicant or employee need not
be disabled to have a cause of action under the medical examination/
confidentiality provisions, as long as he or she otherwise has standing

322to sue. 2 2 In addition, a district court has held that an employee who is
discharged for providing false answers to impermissible disability-
related questions has a cause of action under the ADA.323

317 See id. § 12112(d)(4)(C).
318 See 29 C.F.R. § 1630.14(b)(3).
319 See id.

320 See id. § 1630.

321 See id.

322 See Cosette v. Minnesota Power & Light, 188 F.3d 964, 969 (8th Cir. 1999) (a plaintiff
need not be disabled to state a claim for the unauthorized gathering or disclosure of confidential
medical information); Fredenburg v. Contra Costa County Dep't of Health Servs.. 172 F.3d 1176,
1182 (9th Cir. 1999) ("plaintiffs need not prove that they are qualified individuals with a disabil-
ity in order to bring claims challenging the scope of medical examinations under the ADA");
Griffin v. Steeltek, Inc., 160 F.3d 591, 593-94 (10th Cir. 1998) (holding that non-disabled appli-
cant had standing to sue for improper medical questions because he had alleged that he was not
hired because of his answers to the questions); Roe v. Cheyenne Mountain Conference Resort,
Inc., 124 F.3d 1221, 1229 (10th Cir. 1997) ("The ADA explicitly prohibits employers from mak-
ing disability-related inquiries of employees, unless the inquiry is job-related or consistent with
business necessity. 42 U.S.C. § 12112(d)(4)(A). This provision applies to all employees.").
Compare Armstrong v. Turner Indus., Inc., 141 F.3d 554, 562-64 (5th Cir. 1998) (dismissing simi-
lar suit where applicant had failed to allege a cognizable injury stemming from the ADA
violations).

323 See Downs v. Massachusetts Bay Transp. Auth., 13 F. Supp.2d 130, 140-41 (D. Mass.
1998).
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IV. "AGE PLUS DISABILITY" AND "DISABILITY PLUS AGE"
DISCRIMINATION

An employer may harbor negative stereotypes about the abilities
of the disabled, but nevertheless honor its legal obligation to employ
the disabled as long as the job can be performed with or without rea-
sonable accommodation. An employer also may harbor negative ste-
reotypes about the abilities of older workers, and similarly resist the
tendency to rely on age stereotypes in making employment decisions.
An employer's resistance to stereotypes may be significantly reduced,
however, when both disability and advanced age are present in the
same applicant or employee. Conceivably, an employer would be
more likely to discriminate against older disabled individuals than
against those who are only old or only disabled.324 The question is
whether such "age plus disability" or "disability plus age" discrimina-
tion is actionable.

The doctrine of "plus" discrimination refers to a policy or prac-
tice whereby an employer classifies employees on the basis of a pro-
tected characteristic, such as sex, plus another characteristic.325 This
doctrine was endorsed by the Supreme Court in Phillips v. Martin
Marietta Corp., 326 where it held that an employer's policy of not hiring
a subclass of women (those with pre-school aged children) violated
Title VII, even though women, as a class, did not suffer discrimination
because they filled 75 to 80 percent of the positions.327 This doctrine
has been extended to prohibit discrimination based on sex plus mari-
tal status,328 sex plus race329 and sex plus age.330

324 As the former Secretary of Labor explained in his 1965 report to Congress on age
discrimination:

A particular worker may develop a serious health problem which limits his availability for
a wide variety of jobs. This health problem would, in the case of a younger worker, have
similar effect. But if it is the kind of health problem that is more likely to be serious
among older workers, then older workers affected by it are more likely to be rejected for
certain jobs on this account.

SECRETARY'S REPORT, supra note 6, at 11.
325 See LINDEMANN & GROSSMAN, supra note 19, at 456.
326 400 U.S. 542 (1971) (per curiam).
327 See id. at 543.
328 See Sprogis v. United Air Lines, Inc., 444 F.2d 1194, 1199 (7th Cir.), cert. denied, 404

U.S. 991 (1971) (married women).
329 See Jefferies v. Harris County Community Action Ass'n, 615 F.2d 1025, 1034 (5th Cir.

1980) (Black women), cited with approval, Olmstead v. L.C., 527 U.S. 581, 119 S. Ct. 2176, 2186
n.10 (1999); Lam v. University of Hawaii, 40 F.3d 1551, 1562 (9th Cir. 1994) (Asian women).
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The courts appear to have conceptualized "plus" discrimination
in two ways. The first way is simply that "plus" discrimination is no
different from any other disparate treatment or disparate impact
case,331 in that members of a protected class (usually women) have
been subjected to a condition of employment to which similarly-situ-
ated people outside of the protected class have not. 332 For example, in
the Phillips case, the employer had a policy of not hiring women with
pre-school age children; similarly-situated people outside of the pro-
tected class (i.e., men with pre-school age children) were not subject
to the policy.

In principle, this type of "plus" theory should be open to an older
disabled person suing under a "disability plus age" theory under the
ADA or an "age plus disability" theory under the ADEA. 333  For
example, if the employer has a policy of not hiring any applicant over
age 50 who has heart disease, this policy would not discriminate
against all applicants based on age. Many applicants over 50 will not
have heart disease, so older people may be well represented in the
workforce. Nevertheless, the employer has imposed a different condi-
tion of employment on older applicants than on younger applicants -
namely, to be employed, older individuals cannot have heart disease.
Such a policy might also constitute illegal disparate treatment under
the ADA, because it imposes a condition (being age 50 or younger) on

330 See Hall v. Missouri Highway & Transp. Comm'n, 995 F. Supp. 1001, 1005 (E.D. Mo.
1998) (older women); Arnett v. Aspin, 846 F. Supp. 1234, 1240-41 (E.D. Pa. 1994) (older
women).

331 The "plus" theory of discrimination has been applied in disparate impact cases. See
Wambheim v. J.C. Penney Co., 642 F.2d 362, 365-66 (9th Cir. 1981) (applying disparate impact
analysis to a claim challenging an insurance policy that granted maternity benefits only to mar-
ried women); Tuck v. McGraw-Hill, 421 F. Supp. 39, 43-45 (S.D.N.Y. 1976) (applying disparate
impact analysis to claim that employer's rule prohibiting employment of close relatives in same
operating unit discriminated against subclass of married women).

332 See Coleman v. B-G Maintenance Management of Colo., Inc., 108 F.3d 1199, 1203-04
(10th Cir. 1997) (holding that a gender-plus claim focuses on gender discrimination, not discrimi-
nation based on the "plus" characteristic; reasoning that "gender-plus plaintiffs can never be
successful if there is no corresponding subclass of members of the opposite gender," because
such plaintiffs cannot compare themselves to all persons outside of their subclass B, e.g., a mar-
ried woman cannot prevail by comparing herself to unmarried men, but rather, must compare
herself to "similarly situated members of the opposite sex," namely, married men). See also
Arnett, 846 F. Supp. at 1241 (holding that claim under Title VII for non-selection based on being
a woman over age 40 is viable sex discrimination claim because employer required more of her
than of male applicants; that is, that she be under the age of 40).

333 But see Kelly v. Drexel Univ., 907 F. Supp. 864, 875 n.8 (E.D. Pa. 1995) (ADEA case;
holding, with little analysis, that the plaintiff was not entitled to protection as a member of a
subclass of older workers with disabilities), affid on other grounds, 94 F.3d 102 (3d Cir. 1996).
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individuals with a particular impairment (heart disease) to which
those without the impairment are not subject. Even if it is not dispa-
rate treatment because heart disease is not a per se disability, such a
policy might be unlawful disparate impact discrimination because it
would tend to screen out the disabled - the persons for whom heart
disease substantially limits a major life activity.

The second way in which courts have conceptualized "plus" dis-
crimination is to recognize discrete new protected classes, as opposed
to subclasses of statutorily-protected classes like race and sex. Thus,
the Fifth Circuit has recognized that Black women are a distinct pro-
tected class under Title VII, as opposed to being merely subclasses of
the race and sex classes.334 Likewise, the Ninth Circuit has recognized
Asian women as a distinct protected class.335 The question is whether
the characteristics of age and disability can combine to form a distinct
protected class.

The Title VII decisions mentioned above had a statutory basis to
recognize distinct, race-plus-sex classes; Title VII prohibits discrimina-
tion "because of race, color, religion, sex, or national origin." '336 Thus,
through Title VII, Congress arguably intended to prohibit discrimina-
tion based on one or a combination of several protected characteris-
tics listed in Title VII.337 The ADA and ADEA, by contrast, prohibit
discrimination based on one trait only - age and disability, respec-
tively - and have remedial schemes that differ in significant respects.
If the "older disabled" were a discrete class, it is unclear whether an
individual suing based on his membership in this class would have to
comply with the administrative exhaustion requirements of the ADA,
the ADEA, or both. It also is unclear whether the individual would
be entitled to relief under the ADA, the ADEA, or both. Therefore,
unlike Title VII's sex-plus-race cases, there is not an explicit statutory

334 See Jefferies, 615 F.2d at 1032 ("In the absence of a clear expression by Congress that it
did not intend to provide protection against discrimination directed especially toward black
women as a class separate and distinct from the class of women and the class of blacks, we
cannot condone a result which leaves black women without a viable Title VII remedy.").

335 See Lam, 40 F.3d at 1561 ("when a plaintiff is claiming race and sex bias, it is necessary
to determine whether the employer discriminates on the basis of that combination of factors, not
just whether it discriminates against people of the same race or of the same sex") (emphasis
added).

336 42 U.S.C. § 2000e-2(a)(1) & (2) (emphasis added).
337 Cf. Hicks v. Gates Rubber Co., 833 F.2d 1406, 1416-17 (10th Cir. 1987) (Title VII case;

holding that evidence of a sexually hostile environment can be aggregated with evidence of a
racially hostile environment to establish a Title VII violation).
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basis to recognize a discrete class of older disabled employees (as
opposed to a subclass under either the ADA or ADEA), a class which
would have to be defined by a combination of protected characteris-
tics from different statutes.3 38 However, there may be no practical dif-
ference if the subclass theory is available.

V. CONCLUSION

Advanced age is not a disability. Therefore, the ADA is not a
means of seeking redress for individuals who have been discriminated
against merely because they are old or regarded as old. However, var-
ious medical conditions commonly associated with age, such as heart
disease, hearing loss, osteoporosis, and arthritis, may be disabilities, if
they substantially limit a major life activity or if the employer believes
that they do. And if an older individual can satisfy the ADA's defini-
tion of disability - a definition the Supreme Court has narrowly con-
strued - he or she potentially has a greater panoply of remedies
available, including the ability to challenge decisionmaking criteria
that are not intended to discriminate, but have the same effect. Most
notably, the individual can invoke the employer's duty to provide a
reasonable accommodation, a duty that may permit the individual to
continue to function as a productive member of the workforce. Thus,
at least in principle, certain older individuals have the potential to
reap economic and psychic benefits from the ADA that might never
be realized through the ADEA alone.

338 See Luce v. Dalton, 166 F.R.D. 457, 460-61 (S.D. Cal. 1996) (dismissing "age plus disa-
bility" claim brought under the ADEA; noting that unlike the discrimination barred by the sex-
plus doctrine (such as the race and sex discrimination claims in Jefferies and Lam), age and
disability discrimination are covered by distinct statutes). The court in Luce also based its hold-
ing on the conclusion that "there can be no argument that there are unique discriminatory biases
against older workers with disabilities," unlike in the cases of Black women or Asian women. Id.
at 461. There is some evidence in the ADEA's legislative history, however, that employers had
been singling out older workers with disabilities. See SECRETARY'S REPORT, supra note 6, at 15
("As a result of court awards for disabilities stemming from pre-existing conditions such as
arthritis, heart malfunction, diabetes, and other degenerative diseases that employers had con-
tended were not job related, some employers are becoming reluctant to employ older workers
(as well as handicapped workers)"); RESEARCH MATERIALS, supra note 6, at 87 (noting that
some employers had refused to hire older workers on the belief that they are more susceptible to
absenteeism attributable to chronic health conditions). See also Standard v. A.B.E.L. Serv., Inc.,
161 F.3d 1318, 1329 (11th Cir. 1998) (finding no discriminatory intent in statement by a manger
that "older people have more go wrong;" while statement might demonstrate belief that old age
brings on health complications, the statement had no nexus to the at-issue employment
decision).
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