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HOLDING THE PUBLISHER OF A "MURDER MANUAL"
LIABLE FOR AIDING AND ABETTING MURDER:

A TRAVESTY AGAINST FREE SPEECH

Cassandra M. Chin

I. INTRODUCTION
Freedom of speech is a constitutional privilege deeply embedded

in the American system of jurisprudence, yet it is often overlooked.'
Both the federal and state governments have the duty to preserve this
right, absent the strong justification2 of "imminent danger." Even
though freedom of speech is not an absolute right,3 courts are gener-
ally reluctant to limit the right unless the cost of allowing such speech
clearly outweighs the potential benefit.4

In the abominable case of Rice v. Paladin Enter., Inc.,' the Fourth
Circuit narrowed the scope of the First Amendment right to free
speech in two ways. First, the court refused to apply the "imminent
danger" test developed by the Supreme Court in Brandenburg v.
Ohio,6 which unjustifiably limited the highly speech-protective nature
of Brandenburg. Second, the court held that as a matter of law, a civil
action against the publisher of a "murder manual" for aiding and abet-
ting murder is not barred by the First Amendment. By refusing to
grant certiorari to this unprecedented Fourth Circuit opinion,7 the
Supreme Court left open two unresolved issues: (1) does the Branden-
burg "imminent danger" test apply to cases that do not involve "ideo-

1 See U.S. CONST. amend I.
2 See Theresa J. Pulley Radwan, How Imminent is Imminent?: The Imminent Danger Test

Applied to Murder Manuals, 8 SETON HALL CONST. L.J. 47, 49 (1997).
3 See Olivieri v. Ward, 801 F.2d 602, 605 (2d Cit. 1986).
4 See Radwan, supra note 2, at 49.
5 128 F.3d 233 (4th Cir. 1997).
6 395 U.S. 444 (1969).
7 See Paladin Enter., Inc. v. Rice, 118 S. Ct. 1515 (1998).
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logical" crimes of a politically or socially motivated nature; and (2)
does the First Amendment protect those who publish detailed instruc-
tions for illegal activities from civil liability? After examining these
two issues, this casenote will conclude that the Brandenburg "immi-
nent danger" test applies to Rice v. Paladin Enter., Inc., and that the
publisher of a murder manual should be protected from civil liability
under the First Amendment.

II. STATEMENT OF FACTS

In January of 1992, James Perry ("Perry") ordered two books
published by Paladin Enterprises ("Paladin"), Hit Man: A Technical
Manual for Independent Contractors ("Hit Man") and How to Make a
Disposable Silencer, Volume 2 ("Silencers").' Hit Man and Silencers
provide detailed instructions to readers about how to become profes-
sional hit men. On March 3, 1993, Perry murdered Mildred Horn,
Trevor, her eight-year-old quadriplegic son, and Trevor's nurse, Janice
Saunders, using the methods discussed in Hit Man and Silencers.9
Perry was a contract killer, hired by Mildred Horn's ex-husband, Law-
rence Horn.10

The copy of Hit Man that Perry purchased was one of 13,000 cop-
ies sold by Paladin." An unknown but not disproportionate number
of copies of Silencers have also been sold nationally.1 2 Solely for the
purposes of summary judgment, Paladin conceded that it engaged in a
marketing plan intended to attract and assist criminals and would-be
criminals, and that it intended that the manuals be used by such per-
sons to plan and execute the crimes described within. 3 However, Pal-
adin stipulated that its books were also marketed to the general
public, specifically, authors who desire information for the purpose of
writing books about crime and criminals; law enforcement officers and
agencies who desire information concerning the means and methods
of committing crimes; persons who enjoy reading accounts of crimes
and the means of committing them for purposes of entertainment;
persons who fantasize about committing crimes but do not thereafter

8 See Rice v. Paladin Enter., Inc., 128 F.3d 223, 241 n.2 (4th Cir. 1997).
9 See id. at 239.
10 See id.
11 See id. at 241 n.2.
12 See id.
13 See Rice v. Paladin Enter., Inc. 128 F.3d 223, 241 n.2 (4th Cir. 1997).
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commit them; and criminologists and others who study criminal meth-
ods and mentality. 4

Applying the standard set forth in Brandenburg v. Ohio,5 the
Unites States District Court for the Southern District of Maryland
granted Paladin's motion for summary judgment, holding that when a
book merely advocates or teaches murder, rather than incites or
encourages murder, the publisher of the book is entitled to First
Amendment immunity from civil liability for aiding and abetting mur-
der. 6 The United States Court of Appeals for the Fourth Circuit
reversed and remanded the case for trial.i7 The United States
Supreme Court denied certiorari."i

III. DISCUSSION

A. A Brief History of the Freedom of Speech Doctrine
The First Amendment to the United States Constitution states

that "Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of griev-
ances."' 9 The First Amendment restricts the federal government's
ability to limit a citizen's freedom of speech, and has been incorpo-
rated by the states under the Fourteenth Amendment. E° Therefore,
the First Amendment is applicable to the legal analysis in Rice
because the imposition of tort liability is a state action.2 '

1. Background
While it is accepted that freedom of speech is a broad privilege in

the United States, even the Founding Fathers of this nation probably
envisioned some limits to the right.22 Accordingly, the United States
Supreme Court has stated that the First Amendment does not guaran-

14 See id.
15 395 U.S. 444 (1969).
16 Rice v. Paladin Enter., Inc., 940 F. Supp. 836 (S.D. Md. 1996).
17 See Rice, 128 F.3d at 267.
18 See Paladin Enter., Inc. v. Rice, 118 S. Ct. 1515 (1998).
19 U.S. CONST. amend I.
20 See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 560 n.2 (1980).
21 See Rice, 940 F. Supp. at 840 (citing New York Tunes v. Sullivan, 376 U.S. 254, 265

(1964)).
22 See Radwan, supra note 2, at 49.
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tee the right to communicate one's views at all times and places or in
any manner desired. There are currently five classes of speech,
which generally receive limited or no First Amendment protection: (1)
obscenity; 24 (2) fighting words;25 (3) libel;26 (4) commercial speech;27

and (5) words likely to incite imminent lawless action.28 On the other
hand, in the past century, the Supreme Court has gradually afforded
very high protection to speech falling outside these five categories.

2. Schenk v. United States29 - Justice Holmes and the "Clear and
Present Danger" Test

In the first modern-day First Amendment case, Schenk v. United
States,30 the Supreme Court was not very protective of the defendant's
right to free speech. In that case, the defendant was charged with vio-
lating the Espionage Act of 1917 because he circulated a document
discouraging United States military draftees from complying with
their draft orders. The Court upheld the defendant's conviction, stat-
ing per Justice Holmes that:

[t]he question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress
has a right to prevent. It is a question of proximity and degree. 31

In other words, the Court held that speech is not protected if it creates
a clear and present danger of harm. Whether speech creates such
harm depends on the particular facts of that case. For instance, in
Schenk the Court distinguished between speech made during times of
peace and speech made during times of war, stating that utterances
made during times of war should not be endured and that no court
could regard them as protected speech under the Constitution.32

23 See Heffron v. International Soc'y for Krishna Consciousness, Inc., 452 U.S. 640, 647
(1981).

24 See Miller v. California, 413 U.S. 15, 24 (1973).
25 See Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
26 See New York Times, 376 U.S. at 267.
27 See Ohralik v. Ohio State Bar Ass'n., 436 U.S. 447, 456 (1978).
28 See Brandenburg v. Ohio, 395 U.S. 444 (1969).
29 249 U.S. 47 (1919).
30 See id.
31 See id. at 52 (emphasis added).
32 See id.
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Thus, the Supreme Court held that the speech encouraging draft
dodgers was not protected by the First Amendment because it was
made against the backdrop of World War I.

Later that same year, the Court reexamined and expanded on the
"clear and present danger" test in Debs v. United States, which also
involved a violation of the Espionage Act of 1917. 33 Although the
Court again upheld the defendant's conviction, two elements were
added to the "clear and present danger" test, indicating the desire of
the Supreme Court to be more protective of free speech. By adding
that the evil to be prevented had to be a natural and reasonably prob-
able effect of the speech and that the defendant had to have the spe-
cific intent to cause such effect, Debs gave the courts additional issues
to consider before limiting a defendant's right to free speech.34

In the post-Holmes era, the "clear and present danger" test
evolved into more of a balancing test, upholding free speech when the
harm was minimal, and sometimes limiting it when the harm was sig-
nificant.35 The Supreme Court shifted to the balancing test when it
adopted Learned Hand's formulation: "[i]n each case, (courts) must
ask whether the gravity of the 'evil,' discounted by its improbability,
justifies such invasion of free speech as is necessary to avoid the dan-
ger."36 Using this balancing test, the Court upheld convictions for vio-
lations of the Smith Act because of the gravity of the advocated harm,
overthrowing the government, and because of the high likelihood that
the speech would incite the listener to act.37 The Supreme Court also
used the balancing test to reverse convictions in a case when there was
a high likelihood of harm, but the harm itself was relatively minor.3 8

The "clear and present danger" test was further relinquished by
abandoning the "natural effect" requirement.3 9 In Abrams, the mani-
fest purpose of the defendants was to defeat the war plans of the

33 See Debs v. United States, 249 U.S. 211 (1919).
34 See id. at 217.
35 See Radwan, supra note 2, at 56.
36 See Dennis v. United States, 341 U.S. 506, 510 (1951) (quoting United States v. Dennis,

183 F.2d 201, 212 (2d Cir. 1950)).
37 See Dennis, 341 U.S. at 509-11, 516. It is useful to note that the Supreme Court decided

this case against the backdrop of the post World War II "cold war" era, when fears over national
security were particularly high. See GEOFFREY R. STONE ET AL., CONSTITUTIONAL LAW 1115
(3d ed. 1996).

38 See Lovell v. City of Griffin, 303 U.S. 444 (1938) (reasoning that the danger to the city
from littering did not outweigh the defendants' rights to free speech).

39 See Abrams v. United States, 250 U.S. 616, 622 (1919).
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United States. The Court did not require that this evil effect be the
natural result of defendants' statements when it upheld all of the
defendants' convictions. By cutting back on the requirements of the
"clear and present danger" test in this manner, the Supreme Court
appeared to be less protective of free speech rights than it was in pre-
vious cases.

In short, the criteria of the "clear and present danger" test dis-
solved as more decisions were rendered by the Supreme Court regard-
ing First Amendment issues of free speech. It was not until 1969 that
the Supreme Court resolved the wavering precedent that surrounded
the "clear and present danger" test.

3. Brandenburg v. Ohio4" - The Dissolution of the "Clear and
Present Danger" Test and the Rise of the "Imminent
Danger" Test

In 1969, the Supreme Court replaced the "clear and present dan-
ger" test with the "imminent danger" test in its landmark decision,
Brandenburg v. Ohio.4 In Brandenburg, the Court established that
the constitutional guarantee of free speech prohibits a state to forbid
the advocacy of lawlessness unless "such advocacy is directed to incit-
ing or producing imminent lawless action and is likely to incite or pro-
duce such action."4 2 The Court further clarified that "the mere
abstract teaching ... of the moral propriety or even moral necessity
for a resort to force and violence, is not the same as preparing a group
for violent action and steeling it to such action."43 Thus, the Supreme
Court held that advocacy of lawlessness is protected speech under the
First Amendment." Using this new test, the Supreme Court struck
down Ohio's Criminal Syndicalism Act, a statute that punished per-
sons who justified the commission of violent acts with intent to exem-
plify, spread or advocate the propriety of the doctrines of criminal
syndicalism.

40 395 U.S. 444 (1969).
41 See id. at 450, 454 (Black, J., concurring) (stating that "the 'clear and present danger'

doctrine should have no place in the interpretation of the First Amendment"); (Douglas, J.,
concurring) (stating "I see no place in the regime of the First Amendment for any 'clear and
present danger' test").

42 See id. at 447 (emphasis added).
43 See Brandenburg v. Ohio, 395 U.S. 444, 448 (1969) (quoting United States v. Noto, 367

U.S. 290, 297 (1961)).
44 See Rice v. Paladin Enter., Inc., 128 F.3d 233, 243 (4th Cir. 1997).
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While the "imminent danger" test in some ways mimics the "clear
and present danger" test,45 the Brandenburg test has more compelling
requirements and is more protective of freedom of expression than
the Holmes test.46 Accordingly, Brandenburg is said to be "the most
speech-protective standard yet evolved by the Supreme Court."47

Indeed, it has been said that Brandenburg "would 'have demanded
the contrary result in [both] the early Espionage Act cases and the
later Communist cases."' 48 It is because Brandenburg was such a rev-
olutionary and speech-protective decision, that the Supreme Court
and its lower courts have toiled to translate the "imminent danger"
test into a coherent standard for determining what is and is not pro-
tected speech under the First Amendment. Rice has become a mile-
stone in that venture because the proper application of Brandenburg
was a major issue in the district court and the court of appeals.

B. Summary of the Opinions

1. Rice v. Paladin Enter., Inc. - The United States District Court
for the District of Maryland, Southern Division

Applying the standard set forth in Brandenburg, the United
States District Court for the Southern District of Maryland held that
when a book merely advocates or teaches murder, rather than incites
or encourages murder, the publisher of the book is entitled to First
Amendment immunity from civil liability for aiding and abetting
murder.4 9

According to the victims' family members, Paladin aided and
abetted the murders of the three decedents by publishing Hit Man and
Silencers."° Bringing suit against Paladin, the plaintiffs advanced five
arguments: (1) the First Amendment does not protect speech aiding
and abetting murder; (2) the "knowing or reckless disregard for
human life" standard of New York Times v. Sullivan5" applies; (3)
Brandenburg does not apply; (4) even if Brandenburg applies, liability

45 See Radwan, supra note 2 at 59.

46 See Bernard Schwartz, Holmes versus Hand: Clear and Present Danger or Advocacy of
Unlawful Action, 1994 Sup. CT. REV. 209, 240 (1994).

47 See G. Gunther, Learned Hand and the Origins of Modern First Amendment Doctrine:
Some Fragments of History, 27 STAN. L. REV. 719, 755 (1975).

48 See J. ELY, DEMOCRACY AND DISTRUST 115 (1980).
49 See Rice v. Paladin Enter., Inc., 940 F. Supp. 836 (S.D. Md. 1996).
50 See id. at 838.
51 376 U.S. 568 (1964).
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is not barred; and (5) the court should be guided by the Soldier of
Fortune cases." Addressing each of these arguments, the district court
concluded that civil liability for aiding and abetting murder was
barred by the First Amendment and granted summary judgment in
favor of Paladin.

The court started its opinion with a discussion of the plaintiffs'
first argument - that the First Amendment does not protect speech
aiding and abetting murder. Traditionally, aiding and abetting has
been a criminal law doctrine. However, the Restatement of Torts
acknowledges that an actor is liable for harm resulting to a third per-
son from another's tortious act if he knows that the other's conduct is
a breach of duty and he gives substantial assistance or encouragement
to that person.53 Yet, not all states follow the Restatement's formula.
Noting that there was no reported decision in Maryland purporting to
extend the tort of aiding and abetting to the circumstances of Rice,5"
the district court dismissed the plaintiffs' first argument, stating that it
could not create a new cause of action. Nor was the court willing to
create a new category of unprotected speech, specifically, speech that
aids and abets murder.56

The plaintiffs tried to counter the above argument by drawing
parallels between Rice and two allegedly similar cases, United States v.
Barnett57 and United States v. Buttorff. In Barnett, the defendant was
the publisher of an instruction manual on how to manufacture the ille-
gal drug PCP. The Ninth Circuit upheld the subsequent charge of aid-
ing and abetting the manufacture of PCP because the First
Amendment did not bar liability. However, the Rice court was quick
to point out that the defendant in Barnett was charged with criminal
aiding and abetting,59 while Paladin was charged with civil aiding and
abetting of murder, a claim that did not exist under Maryland law.6"
The district court similarly discharged the plaintiffs' argument under
Buttorff, which involved a defendant charged with the crime of aiding

52 See Rice, 940 F. Supp. at 841.
53 See RESTATEMENT (SECOND) OF TORTS § 876(b) (1977).
54 See Alleco, Inc., v. Weinberg Found., Inc., 665 A.2d 1038, 1049 (1995) (stating that Mary-

land recognizes aider and abettor tort liability).
55 See Rice v. Paladin Enter., Inc., 940 F. Supp. 836, 842 (S.D. Md. 1996).
56 See id.
57 667 F.2d 835 (9th Cir. 1982).
58 572 F.2d 619 (8th Cir. 1978).
59 See 18 U.S.C. § 2 (1999).
60 See Rice, 940 F. Supp. at 843.
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and abetting the filing of fraudulent or false tax returns. In addition,
the court noted that the result under Buttorff rested on the conclusion
that the defendant's speech went beyond mere advocacy under the
Brandenburg standard.61

After discussing the aiding and abetting issue, the bulk of the dis-
trict court opinion focused on the plaintiffs' third and fourth argu-
ments regarding the application of Brandenburg to Rice. Of the five
classes of unprotected speech under the First Amendment - obscen-
ity, fighting words, libel, commercial speech, and words likely to incite
imminent lawless action - the court stated that the plaintiffs could
only maintain an action under the Brandenburg category of incite-
ment to imminent and lawless activity.6 2 Therefore, the issue for the
court was whether Hit Man merely advocates or teaches murder, or
whether it incites or encourages murder. Comparing Rice to the copy-
cat cases where violent movies and television programs were alleged
to have caused physical injury or death,63 the court provided three
reasons that explained how Hit Man and Silencers do not constitute
incitement.'

First, the court said that the requisite intent was missing because
Paladin did not intend imminent lawless action as required under
Brandenburg. In other words, Paladin did not intend for Perry to go
out and immediately murder people. The court noted that Perry did
not commit murder until over a year after he purchased the books.
Second, the court admitted that the books were "morally repug-
nant, '6 but it conceded that the books do not constitute incitement or
a call to action. As the court stated, "[n]othing in the book says 'go
out and commit murder now!' . . . This is advocacy, not incitement. "66

Finally, the books are not likely to incite violence. The court noted
that of the 13,000 copies of Hit Man that have been sold nationally in

61 See id.
62 See id. at 844.
63 See, e.g., Zamora v. C.B.S. Inc., 480 F. Supp. 199 (S.D. Fla. 1979).
64 In doing so, the court rejected the plaintiffs' argument that unlike the producers in the

copycat cases, Paladin intended that its publications would be used by criminals to plan and
execute murders. It did so because Paladin conceded that it intended that Hit Man and Silencers
would be used by all categories of readers and for a broad range of uses. See supra text accom-
panying note 13.

65 See Rice v. Paladin Enter., Inc., 940 F. Supp. 836, 847 (S.D. Md. 1996).
66 See id.
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the past ten years, Perry was the only person who actually used the
information to commit a murder.67

The district court very briefly addressed the plaintiffs' second and
fifth arguments - that the "knowing or reckless disregard for human
life" standard of New York Times v. Sullivan68 applies, and that the
Soldier of Fortune cases should apply. First, since New York Times is a
libel case, the district court was reluctant to extend the holding, stat-
ing, "the Plaintiffs cite no authority for this novel proposition. 69

Regarding the plaintiffs' fifth argument, the court found the Soldier of
Fortune cases to be "inapposite because they involve commercial
speech which is afforded limited first amendment protection."70

2. Rice v. Paladin Enter., Inc. - The United States Court of
Appeals for the Fourth Circuit

The United States Court of Appeals for the Fourth Circuit held
that as a matter of law, a civil action against the publisher of a "mur-
der manual" for aiding and abetting murder is not barred by the First
Amendment to the Constitution.7'

First, the court remarked that the First Amendment does not
always bar criminal liability for aiding and abetting a crime, even if
"such aiding and abetting takes the form of the spoken or written
word."7" Unlike the district court, the Fourth Circuit further stated
that United States v. Barnett,73 a case that the district court said was
inapplicable to its decision, is indistinguishable in principle from the
present case.74 Thus, the court of appeals stated, "while there is con-
siderably less authority on the subject, we assume that those speech
acts which the government may criminally prosecute with little or no
concern for the First Amendment, the government may likewise sub-
ject to civil penalty or make subject to private causes of action. '75 The
court added that even if this is not a universal assumption, it must be

67 See id. at 848.
68 376 U.S. 254 (1964).
69 See Rice, 940 F. Supp at 844.
70 See id. at 848.
71 See Rice v. Paladin Enter., Inc., 128 F.3d 233, 265 (4th Cir. 1997).
72 See id. at 244.
73 667 F.2d 835 (9th Cir. 1982).
74 See Rice, 128 F.3d. at 244.
75 See id. at 247.
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true at least when the government has a compelling interest in
preventing particular conduct.76

Having established that civil liability is not barred in all instances,
the court stated that there are two possible qualifications to such lia-
bility: (1) that there be a heightened intent requirement; and (2) that
there be the same or similar limitations for civil and criminal liability
for abstract advocacy. First, according to the court, the heightened
intent requirement ensures that preeminent values underlying the
amendment will not be imperiled by civil liability. The court postu-
lated that such a requirement prevents punishment in some contexts
where there is only foreseeability or knowledge that the information
one provides will be misused for an impermissible purpose. On the
other hand, those who intentionally assist and encourage crime will
not be able to "seek refuge in the sanctuary of the First Amend-
ment. '77 Applying the heightened intent standard to Rice, the court
concluded that the requirement was duly met because Paladin had the
specific intent of aiding murderers and would-be murderers.78

Second, the court explained that there should be similar limita-
tions for civil and criminal liability for abstract advocacy to protect
cases of "pure abstract advocacy." Again, the court concluded that
this requirement was met because "the murder instructions in Hit
Man are, collectively, a textbook example of the type of speech that
the Supreme Court has quite purposely left unprotected. 79

The court of appeals was extremely critical of the lower court's
contrary holding that Paladin could not be held civilly liable for aiding
and abetting murder. It attributed the mistake to the court's initial
failure to realize that Maryland recognizes a civil cause of action for
aiding and abetting. When it was brought to the district court's atten-
tion that Maryland actually does recognize such liability, the court
simply relegated the finding to a "conclusory footnote sentence"80 in
the amended opinion, which stated, "although Maryland appears to
recognize aider and abettor tort liability, it has never been applied to
support liability in this context."81  The court of appeals proclaimed

76 See id.
77 See Rice v. Paladin Enter., Inc., 128 F.3d 233, 248 (4th Cir. 1997).
78 See supra text accompanying note 13.
79 See Rice, 128 F.3d at 249.
80 See id. at 250.
81 See id. at 251 (quoting Rice v. Paladin Enterprise, Inc., 940 F. Supp. 836, 842 n.2 (S.D.

Md. 1996)).
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that the district court erred because Maryland's highest court has held
that a person may be liable in tort if he by any means encourages,
incites, aids, or abets the act of the direct perpetrator of a tort. 82 Thus,
the court said that if the requisite intent is met, Maryland does recog-
nize tort liability for aiding and abetting that may be applied to Rice.
Regarding the intent in this case, the court of appeals found bases
upon which a reasonable jury could find that Paladin possessed the
necessary intent under Maryland law.83

The court of appeals also criticized the district court's opinion
that the books at issue were just advocacy of lawlessness, and there-
fore protected under Brandenburg. It stated, "it is evident from even
a casual examination of the book that the prose of Hit Man is at the
other end of the continuum from the ideation at the core of the advo-
cacy protected by the First Amendment."'  After going through a
chapter-by-chapter synopsis of Hit Man, the court of appeals con-
cluded that the book's detailed, concrete instructions are in "stark
contrast" to the speech protected under Brandenburg." This analysis
of the book led the court of appeals to the unprecedented conclusion
that Brandenburg did not apply to the facts in Rice because "ideas
simply are neither the focus nor the burden of the book."86

At the end of its opinion, the court of appeals clarified that Rice
was a unique case and asserted that the holding of the case would not
lead to a parade of horribles against the speech rights protected by the
First Amendment.

C. Analysis

The district court opinion and the court of appeals opinion in
Rice are incongruous, mainly because of the courts' differences in
opinion regarding the applicability of the Brandenburg test.8 The dis-
trict court chose to apply the Brandenburg standard, while the court
of appeals found Brandenburg inapplicable. The first section of this
analysis will address both sides of that dispute. The second section of

82 See Alleco Inc. v. Harry & Jeanette Weinberg Found., 665 A.2d 1038, 1049 (1995) (quot-
ing Duke v. Feldman, 226 A.2d 345, 347 (1967)).

83 See Rice v. Paladin Enter., Inc., 128 F.3d 233, 254 (4th Cir. 1997).
84 See id. at 256 (emphasis added).
85 See id. at 262.
86 See id.
87 The courts also disagreed over whether Maryland would recognize tort liability in a case

like Rice. However, the tort issue is not the subject of this casenote, so it will not be discussed.
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this analysis will discuss whether Hit Man and Silencers are mere
advocacy, and therefore protected by the First Amendment under
Brandenburg, or if they incite imminent lawlessness. The final section
of this analysis will discuss the use of a balancing test to evaluate the
opposing interests involved in a free speech case such as Rice.

1. Does the Brandenburg "Imminent Danger" Test Apply to Rice?

Brandenburg has produced "the most speech-protective standard
yet evolved by the Supreme Court."88 However, the United States
Supreme Court has not provided much guidance regarding the appli-
cation of the "imminent danger" test. In Rice, the court of appeals
implied that the Supreme Court did not intend Brandenburg to apply
to cases like Rice because "[i]deas simply are neither the focus nor the
burden of the book."89 By denying certiorari to Rice, the Supreme
Court has left an important question unanswered.9" Did the Supreme
Court intend the "imminent danger" test to be applied broadly to
cases that do not involve "ideological" crimes91 of a politically or
socially motivated nature?

In Rice, the plaintiffs argued that Brandenburg is not a "univer-
sal" test to be applied to all cases involving the free speech doctrine. 2

They further contended that the Brandenburg analysis is narrowly
used only in cases dealing with speech on issues of a social or political
nature.93 The court of appeals apparently agreed when it stated:

Hit Man's detailed, concrete instructions and adjurations to murder
stand in sharp contrast to the vague, rhetorical threats of politically or
socially motivated violence that have historically been considered part
and parcel of the impassioned criticism of laws, policies, and govern-
ment indispensable in a free society and rightly protected under
Brandenburg.

94

88 See Gunther, supra note 47, at 755.
89 See Rice v. Paladin Enter., Inc., 128 F.3d 233, 262 (4th Cir. 1997).
90 See Robert J. Coursey III, Another Case of Freedom vs. Safety: Stretching the First

Amendment to Protect the Publication of Murder Manuals-Brandenburg Need Not Apply?, 14
GA. ST. U. L. REV. 875, 884 (1998).

91 See Martin H. Redish, Advocacy of Unlawful Conduct and the First Amendment: In
Defense of Clear and Present Danger, 70 CAL. L. REV. 1159, 1176 (1982).

92 See Rice v. Paladin Enter., Inc., 940 F. Supp. 836, 845 (S.D. Md. 1996).
93 See id.
94 See Rice, 128 F.3d at 262 (emphasis added).
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Since Hit Man and Silencers are not books that advocate politically or
socially motivated lawlessness, the court of appeals agreed with the
plaintiffs and decided that Brandenburg should not be broadly applied
to the facts in Rice.

One commentator agrees that the Brandenburg test was narrowly
formulated on its facts because the political nature of the speech war-
ranted the increased protection of Brandenburg. Therefore, he pro-
poses that the test is appropriate when no unlawful or dangerous
activities actually occur; but it may be overprotective in the context of
media physical injury cases, when unlawful or dangerous activities
actually do occur.95

The above arguments have merit. However, the Rice district
court decision noted that the Brandenburg standard has not been lim-
ited to cases involving political speech.96 For instance, the "imminent
danger" standard has been used in cases where violent movies, televi-
sion programs, and other forms of speech were alleged to have caused
injury or death to viewers." In Herceg v. Hustler Magazine,98 the Fifth
Circuit was the first federal circuit to directly address civil liability for
speech giving directions for illegal and dangerous acts. 99 In that case,
the Brandenburg standard was used to exonerate the publisher of
HUSTLER MAGAZINE from civil liability similar to that faced by Pala-
din. Like the plaintiffs in Rice, the plaintiffs in Herceg suggested that
Brandenburg should not be applied broadly to cases involving non-
political speech that have actually resulted in injury or death. The
court rejected that argument, stating, "[a]lthough political speech is at
'the core of the First Amendment,' the Supreme Court generally has
not attempted to differentiate between different categories of pro-
tected speech for the purposes of deciding how much constitutional
protection is required."1" In fact, the Supreme Court has never lim-

95 See Coursey, supra note 90, at 887 (discussing Andrew B. Sims, Tort Liability for Physi-
cal Injuries Allegedly Resulting from Media Speech: A Comprehensive First Amendment
Approach, 34 ARIZ. L. REV. 231, 260 (1992)).

96 See Rice, 940 F. Supp. at 845.
97 See id. at 846 (citing numerous cases where Brandenburg was applied outside of the

political speech context).
98 814 F.2d 1017 (5th Cir. 1987).
99 The Fifth Circuit is also the only federal circuit, other than the Fourth Circuit, that has

directly addressed this issue. See John Gibeaut, Deadly Advice Targeted, 84 A.B.A. J. 24 (1998).
100 See Herceg, 814 F.2d at 1024.
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ited the "imminent danger" test by indicating a preference for using it
solely for political or social speech cases.1 0'

Furthermore, in deciding whether to construe Brandenburg nar-
rowly, one must remember that the Supreme Court created the
"imminent danger" test after half a century of wavering between dif-
ferent levels of protection for free speech. In fact, the Brandenburg
test is allegedly the most speech-protective decision ever rendered by
the United States Supreme Court.10 2 Indeed, it has been said that
Brandenburg "would 'have demanded the contrary result in [both] the
early Espionage Act cases and the later Communist cases.' 10 3

Because the Supreme Court has continued to adhere to the speech-
protective Brandenburg test without limiting its applicability, the
"imminent danger" test should be broadly construed to include cases
such as Rice, rather than narrowly construed to exclude cases not
involving "ideological" crimes of a politically or socially motivated
nature.

The argument that Brandenburg is overprotective in media physi-
cal injury cases is also not entirely persuasive. As discussed earlier,
Brandenburg has been used in numerous such cases. Furthermore,
even the commentator who suggested that Brandenburg was overpro-
tective admitted that tampering with the language of Brandenburg
might make it more suitable for media physical injury cases, but could
result in a test that was no longer Brandenburg at all."°4

Therefore, the court of appeals unjustifiably narrowed the scope
of Brandenburg when it determined that the "imminent danger" test
was inapplicable just because "ideas simply are neither the focus nor
the burden of the book."

2. Hit Man and Silencers: Mere Abstract Advocacy or Incitement to
Imminent Lawlessness?

Since the Brandenburg test applies to Rice, the next step in this
analysis is to determine whether Hit Man and Silencers are protected
speech under the "imminent danger" test.

To categorize Hit Man and Silencers as unprotected speech under
Brandenburg, four elements must be satisfied: (1) murder must be a

101 In the United States Supreme Court cases discussing Brandenburg, the Supreme Court
has not addressed this particular issue.

102 See Gunther, supra note 47, at 755.
103 See ELY, supra note 48, at 115.
104 See Coursey, supra note 90, at 888 (discussing Sims, supra note 95, at 262).



CIVIL RIGiiTs LAW JOURNAL

lawless act; (2) Paladin must have advocated the lawless act; (3) Hit
Man and Silencers must have gone beyond "mere advocacy" and
amounted to "incitement;" and (4) the incitement must have been
directed to "imminent action."1 5 Since murder is obviously a lawless
act, only the other three elements need to be discussed.

First, Brandenburg requires Paladin to have expressly advocated
murder by publishing Hit Man and Silencers. Brandenburg requires
express advocacy of law violation.10 6 The definition of advocate is, "to
speak in favor of or defend by argument."1 7 Thus, to satisfy the ele-
ment of advocacy, Hit Man and Silencers must expressly speak in
favor of or defend the act of murder. The following passage from Hit
Man indicates that the element of advocacy is met:

You might be like my friends-interested but unsure, standing on the
sidelines afraid to play the game because you don't know the rules.
[But] within the pages of this book you will learn one of the most
successful methods of operation used by an independent contractor
.. The kill is the easiest part of the job. People kill one another every

day. It takes no great effort to pull a trigger or plunge a knife. It is
being able to do so in a manner that will not link yourself or your
employer to the crime that makes you a professional ... By the time
you collect the balance of your contract fee, the doubts and fears of
discovery have faded. Those feelings have been replaced by cocki-
ness, a feeling of superiority, a new independence and self-
assurance. 10 8

Not only do the books clearly outline how to become a professional
killer, but they also highlight the numerous positive aspects of becom-
ing a hit man. For instance, the foregoing passage tells the reader that
becoming a hit man and committing murder will make the reader gain
a "feeling of superiority." Furthermore, the passage speaks in favor of
murder by indicating that the act of committing murder is easy and
that following the directions in the book will make the reader a "pro-
fessional." This highly favorable attitude towards murder clearly sat-

105 See Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1022 (5th Cir. 1987).
106 See Schwartz, supra note 46, at 240.
107 BLACK'S LAW DICTIONARY 55 (6th ed. 1990).
108 See Rice v. Paladin Enter., Inc., 128 F.3d 233, 236-38 (4th Cir. 1997) (quoting from Hit

Man, infra note 117).
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isfies the element of advocacy because the books at issue expressly
speak in favor of committing murder.

The second element in this analysis is whether the publication of
Hit Man and Silencers went beyond "mere advocacy" and amounted
to "incitement." Brandenburg requires that advocacy also amount to
"incitement" which is "imminent" for speech to be unprotected by the
First Amendment. Brandenburg emphasized earlier decisions that
distinguished abstract teaching from incitement. 0 9

Specifically, pre-Brandenburg cases decided by the Supreme
Court indicate that speech must amount to a call to action for speech
to be "incitement."' 10 The Court has also held that the teaching of the
moral propriety or moral necessity for a resort to violence is not the
same as preparing a group for violent action and steeling it to such
action."' Furthermore, the Court has stated that, "advocacy, even
though uttered with the hope that it may ultimately lead to violent
revolution, is too remote from concrete action to be regarded as the
kind of indoctrination prepatory to action."'1 2 Pre-Brandenburg cases
denote that speech must somehow prepare a person or group for vio-
lence and call them to action in order for the speech to qualify as
"incitement." Since Brandenburg, the Supreme Court has maintained
this precedent. Thus, Hit Man and Silencers must prepare its readers
for violence and call them to action to satisfy the element of
"incitement."

Hit Man and Silencers contain step-by-step instructions about
several illegal activities such as becoming a hit man, committing mur-
der, and constructing a silencer. For instance, Hit Man warns that
"[t]he knife should have a double-edged blade. This double edge,
combined with the serrated section and six-inch length, will insure a
deep, ragged tear, and the wound will be difficult, if not impossible, to
close without prompt medical attention.""' 3 Furthermore, the book
assures the reader that after reading the book, the reader will be

109 See Noto v. United States, 367 U.S. 290 (1961).
110 See Gitlow v. New York, 268 U.S: 652, 665 (1925) (holding that the publishers of a left

wing manifesto were guilty of the statutory crime of criminal anarchy because the manifesto
concluded with a "call to action" that amounted to direct incitement).

111 See Noto, 367 U.S. at 298 (restating the holding of Yates v. United States, 354 U.S. 298
(1957)).

112 See Noto, 367 U.S. at 297.
113 See Rice v. Paladin Enter:, Inc., 128 F.3d 233, 236 (41 Cir. 1997) (quoting from Hit

Man).
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honed into a "precision piece of professional machinery.""' 4 Such
assurances, combined with extremely detailed instructions are conced-
edly prepatory.

However, such preparation is not "incitement" unless there is
also a "call to action." The district court in Rice noted that Hit Man
and Silencers do not constitute a "call to action." '115 There are numer-
ous facts that supported the court's conclusion. While the books harp
on the numerous benefits of being a contract killer and give detailed
instructions on how to become a contract killer, nothing in these
books orders the reader to go out and commit murder. In fact, the
mail-order advertisement for Hit Man describes the contents of the
book, then explicitly states: "[f]or academic study only. '116 Further-
more, the back cover of the book explicitly reads, "[f]or informational
purposes only!"11 Moreover, the page preceding the table of contents
in Hit Man contains the following: "WARNING. IT IS AGAINST
THE LAW TO manufacture a silencer without an appropriate license
from the federal government."'" 8 These warnings clearly indicate that
Paladin was not calling would-be murderers to action.' 19 So, while Hit
Man and Silencers may have advocated lawlessness and prepared its
readers for lawlessness, the books did not "incite" lawlessness.

Since Hit Man and Silencers do not amount to "incitement," the
issue of whether the requirement of "imminence" is met does not
need to be discussed in this section of the analysis. Instead, "immi-
nence" is discussed in the next section because it is the focus of the
balancing test, which evaluates the opposing interests involved in Rice.

114 See id.
115 See Rice v. Paladin Enter., Inc., 940 F. Supp. 836, 847 (S.D. Md. 1996).
116 See id. at 838.
117 REX FERAL, HIT MAN: A TECHNICAL MANUAL FOR INDEPENDENT CONTRACTORS

(1983).
118 See id.
119 The court of appeals made much of Paladin's concession that it intended that the book

would be immediately used by criminals and would-be criminals. However, commentators have
surmised that this damaging stipulation was a strategy to keep the case away from an overly
sympathetic jury. The strategy was to kill the lawsuit through summary judgment proceedings.
To do so, Paladin's attorneys had to assume the worst set of facts imaginable so that the plaintiffs
could not argue that there were genuine issues of disputed fact. When the case goes to trial,
Paladin's concession will be voided and the parties may argue over Paladin's real intent. See
Amy K. Dilworth, Murder in the Abstract: The First Amendment and the Misappropriation of
Brandenburg, 6 WM. & MARY BILL RTS. J. 565, 567 n.ll (1998) (quoting Patrick Brogan, Free
Speech Covers Guides to Murder, US Publishers Argue, HERALD, July 24, 1996, at 13). Further-
more, Paladin stipulated that it intended to market the books to various other members of the
public. See supra text accompanying note 14.
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3. The Balancing Test

Brandenburg does not establish an absolute bar to government
regulation of free speech.1 20 Instead, it merely creates a strong pre-
sumption that the First Amendment protects the advocacy of lawless-
ness. In other words, the "imminent danger" test presumes that the
government interest in preventing violence is usually overstated, so
the balance of interests favors the protection of individuals' self-
expression.1 21 Therefore, to complete an analysis of the Rice opinions,
one must weigh the social goal of protecting lives against the potential
harms that will ensue if publishers like Paladin are held liable for pub-
lishing books such as Hit Man and Silencers.

The first step in conducting a balancing test is to discuss the
potential benefit of a decision to hold a publisher civilly liable. The
most significant benefit of holding Paladin liable in this case is to
potentially prevent a future hazard to human life by discouraging pub-
lishers from publishing books such as Hit Man and Silencers. How-
ever, when the state is judging the weight of that benefit, it must
consider the extent of the danger to society because First Amendment
protection is not eliminated simply because the books create a poten-
tial hazard to human life. I22 To evaluate the extent of the danger
posed by Hit Man and Silencers, one must look to whether the harm
was imminent and whether the harm was likely to occur.

Proving that a book causes imminent harm that is likely to occur
is not a small feat. As one commentator on the Brandenburg opinion
asserts:

it is most unlikely that any publication by the press can come within
the Brandenburg test. No matter how fiery the advocacy in a newspa-
per, magazine, book, or pamphlet, it is hard to see how it can meet the
Brandenburg requirement that imminent lawless action is likely to
result ... Even the most extreme advocacy in the press is now shielded
by Brandenburg, since print alone is hardly likely to produce immi-
nent lawless action. I23

120 See Avital T. Zer-ilan, The First Amendment and Murder Manuals, 106 YALE L.J. 2697,
2699 (1997).

121 See id.
122 See Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1020 (5th Cir. 1987).
123 See Schwartz, supra note 46, at 240.
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In other words, it is rare to find a written publication that not only
advocates lawless action, but is likely to accomplish that result
imminently.

Imminence means, "[s]omething which is threatening to happen
at once, something close at hand, something to happen upon the
instant, close although not yet touching, and on the point of happen-
ing. '  This definition of "imminent" is not synonymous with "imme-
diate." '25 However, the United States Supreme Court has stated that
advocacy of illegal action at some indefinite future time does not fulfill
the "imminence" requirement under Brandenburg.'26 Furthermore, a
"tendency to lead to violence" is not enough. 127 Thus, by describing
how to become a hit man in vivid detail, among other illegal activities,
Hit Man and Silencers may have a tendency to lead to violence. But
as the district court stated, "[niothing in the book says 'go out and
commit murder now!'" 12  Instead, Paladin issued several strong warn-
ings and disclaimers 129 to dissuade readers from performing the dan-
gerous activities described in Hit Man and Silencers. 130 As Paladin
pointed out in its Reply Memorandum in support of its Motion for
Summary Judgment, "[f]rom its cartoon-like cover, to the transparent
and exaggerated pseudonym of its author, to its mystery novel-like
tales of his 'adventures,' to the obvious absurdity of much of the
'instruction' it purports to relate .... [t]he book contains not a single
word that can reasonably be said to direct or encourage anyone to
engage in 'imminent lawless' conduct and, in fact, includes an express
warning to the contrary."13' When readers are expressly warned
against certain behavior, as they were in this case, the lawlessness
advocated should not be considered "imminent."

Nor was the harm in this case likely to occur. Of the 13,000 cop-
ies of Hit Man that have been sold nationally, Perry was the first per-
son to use the information to murder anyone. 32 Furthermore, Paladin

124 BLACK'S LAW DICTIONARY 750 (6th ed. 1990).
125 See id.
126 See Hess v. Indiana, 414 U.S. 105, 108 (1973).
127 See id. at 109.
128 See Rice v. Paladin Enter., Inc., 940 F. Supp. 836, 847 (S.D. Md. 1996).
129 See supra text accompanying notes 116-118.
130 See Rice, 940 F. Supp. at 848.
131 See Dilworth, supra note 120 at 572 n.34 (quoting Reply Memorandum of Points and

Authorities in Support of Defendant Paladin Enter., Inc.'s Motion for Summary Judgment at 10,
Rice v. Paladin Enter., Inc., 940 F. Supp. 836 (S.D. Md. 1996) (No. 95-3811)).

132 See Rice, 940 F. Supp. at 847.
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used clear warnings and disclaimers to discourage readers from actu-
ally using the information in the books to commit murders. 133 Since
the harm in this case was not imminent, nor likely to occur, the poten-
tial benefits of imposing civil liability on Paladin are not very high.

The second step in conducting a balancing test is to discuss the
potential harm of a decision to hold Paladin civilly liable. The Consti-
tution requires one to balance not just the right to publish without the
possibility of civil liability, but also "the danger that unclear or dimin-
ished standards of First Amendment protection" will inhibit free
speech.1 3 If publishers must concern themselves with the possibility
of civil liability when there is the mere possibility that harm will occur,
free expression will be jeopardized to an extent that far outweighs the
potential benefits of imposing civil liability on publishers like Paladin.
In addition, the highly speech-protective nature of Brandenburg is
severely imperiled if courts are permitted to narrow the application of
the test without proper justification. After the court of appeals deci-
sion in Rice, publishers are extremely concerned about the repercus-
sions of possible civil liability, as well as the ramifications of such a
narrow interpretation of Brandenburg by a federal circuit.135 Rather
than take a chance of incurring civil liability, publishers will likely
choose not to publish, which undermines the purpose of the First
Amendment and the Brandenburg decision.

Since the costs of limiting free speech in this case far outweigh
the government's interest in doing so, Paladin should not be held
civilly liable for aiding and abetting murder for publishing Hit Man
and Silencers.

IV. CONCLUSION

The United States Court of Appeals for the Fourth Circuit incor-
rectly held that as a matter of law, a civil action against the publisher
of a "murder manual" for aiding and abetting murder is not barred by
the First Amendment to the Constitution. First, the court severely
narrowed the extremely speech-protective nature of the Brandenburg
decision when it decided that Brandenburg was not applicable to Rice

133 See supra notes 116-118 and accompanying text.
134 See Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1020 (5' Cir. 1987) (citing Colum-

bia Broad. Sys. v. Democratic Nat'l Comm., 412 U.S. 94 (1973)).
135 In fact, many media organizations joined with Paladin to urge the Supreme Court to

reverse the court of appeals decision because they were worried about the chilling effect that the
decision would have on speech and press freedoms. See Gibeaut, supra note 96, at 25.
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because "ideas simply are neither the focus nor the burden of the
book."'1 3 6 Second, under the "imminent danger" test established in
Brandenburg, the action against Paladin is barred because Hit Man
and Silencers do not incite imminent lawlessness because they lack a
"call to action." Finally, the costs to society of limiting free speech in
this case far outweigh the benefits of compensating individuals for a
harm that was neither imminent nor likely to occur. For the foregoing
reasons, the District Court for the Southern District of Maryland cor-
rectly held that under Brandenburg, when a book merely advocates or
teaches murder, rather than incites or encourages murder, the pub-
lisher of the book is entitled to First Amendment immunity from civil
liability for aiding and abetting murder. The Fourth Circuit's contrary
holding will surely chill speech in a manner that is contrary to both
American ideals and the Supreme Court decision in Brandenburg v.
Ohio.

136 See Rice v. Paladin Enterprise, 128 F.3d 233, 262 (4th Cir. 1997).
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