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I. INTRODUCTION

Among women ages fifteen to forty-four, gender motivated vio-
lence is the leading cause of injury, surpassing the combination of
automobile accidents, muggings, and cancer deaths.2 In the United
States, a woman is beaten by her husband, ex-husband or boyfriend
every fifteen seconds.3 Between two thousand and four thousand
women die each year from abuse.' One in two women will be abused
by a "loved one."5 American society still does not adequately recog-
nize the seriousness of violence against women. For example, in the
United States there are thirty-eight thousand animal shelters, and only
twelve hundred shelters for abused and battered women and
children.6

I Third year law student at the University of Cincinnati College of Law; Fellow, Urban
Morgan Institute for Human Rights. I would like to thank Alphonse Gerhardstein, Jennifer
Branch and the law firm of Laufman and Gerhardstein for the opportunity to work on the con-
stitutionality of the Violence Against Women Act. In addition, thank you to Professor Betsy
Malloy who helped me to narrow my topic. I would also like to thank my parents, aunt, and
grandparents for their love and encouragement. Finally, a special thank you to my husband
Mark, who is always there to help me. This article is dedicated to all the survivors and victims of
violence against women.

2 See Plaintiffs' Memorandum in Opposition to Defendant Doan's Motion to Dismiss and
Plaintiffs' Cross Motion for Partial Summary Judgment Against Defendant Doan on the Vio-
lence Against Women Act Claim, Culberson v. Doan, 65 F. Supp.2d 701 (S.D. Ohio 1999) (No.
C-1-97-965) [hereinafter Culberson Memo] (citing S. Rep. No. 103-38 at 41-42 (1993)).

3 See Renee M. Yoshimura, Empowering Battered Women; Changes in Domestic Violence
Laws in Hawaii, 17 U. HAW. L. REV. 575, 577 (1995) (citing OFFICE FOR WOMEN'S RESEARCH,
DOMESTIC VIOLENCE FACT SHEET (1994)).

4 See Yoshimura, supra note 3 (citing ELIZABETH SCHNEIDER, VIOLENCE AGAINST
WOMEN: ADDRESSING A GLOBAL PROBLEM 4 (1992)).

5 See Yoshimura, supra note 3 (citing Videotape: Sarah Buel, Defending Our Lives, Presen-
tation at Domestic Violence Clearinghouse, Nov. 11, 1994 (on file with Sarah Buel)).

6 See Yoshimura, supra note 3 (citing OFFICE FOR WOMEN'S RESEARCH, DOMESTIC VIO-
LENCE FACT SHEET (1994)).
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Some states have chosen to deal with this "immense modern trag-
edy"7 by requiring physicians to report patient abuse to law enforce-
ment authorities or a reporting center. States passed these
mandatory reporting statutes because of the abuse survivors'9 reluc-
tance to come forward on their own; the state had to intervene."0
Because many women seek medical care for abuse, health care prov-
iders logically appeared to be in an excellent position to provide nec-
essary information regarding abuse.1 However, mandatory reporting
statutes have not been as effective as expected. For example, accord-
ing to a study conducted in Kentucky in 1992, only 24% of physicians
in Louisville filed a spouse abuse report. 12

In 1994, faced with discouraging statistics, Congress passed the
Violence Against Women Act ("VAWA"). 13 VAWA ensures the civil
rights of victims of gender motivated violence, by giving victims of
spousal abuse a federal civil rights cause of action. 4 According to the
statute, "[a]ll persons within the United States ... have the right to be
free from crimes of violence motivated by gender."' 5 VAWA is a
marked improvement over previous statutes enacted to reduce the
incidence of violence against women, such as mandatory reporting
statutes that require health care providers to report incidents of abuse.
This comment will explore these issues.

Section II will briefly outline the historic laws that sanctioned vio-
lence against women. Section III will examine the reporting statutes

7 See James T. R. Jones, Battered Spouses' Damage Actions Against Non-Reporting Physi-
cians, 45 DEPAUL L. REV. 191, 191-92 (1996).

8 See id. at 201.
9 This paper will use the term "survivor," rather than "victim." The choice of one's lan-

guage is extremely important. The word victim carries a negative connotation and a stigma that
reinforces the notion of battered women being helpless. Men have scripted the language of the
law; therefore, certain words and phrases are inappropriate to describe the condition and status
of women. For a more detailed discussion of the effect of language choice see Evelyn Mary
Aswad, Torture by Means of Rape, 84 GEO. L.J. 1913 (1996).

10 See Jones, supra note 7, at 196.
11 See id. at 196-97.
12 See id. at 202-03 (compared to 63% of physicians who had filed a child abuse report).
13 Violence Against Women Act, 42 U.S.C. § 13981 (1994). See generally FEMINISTS NEO-

TIATE THE STATE: THE POLITICS OF DOMESTIC VIOLENCE 1 (Cynthia R. Daniels ed., 1997) (stat-
ing statistics on abuse, for example, between 1959 and 1975 fifty-eight thousand United States
soldiers were killed in Vietnam, compared to the fifty-one thousand women in the U.S. who
were murdered by their partners during that same time period). See generally JOSEPH J. COSTA,

ABUSE OF WOMEN: LEGISLATION, REPORTING, AND PREVENTION (1983).
14 42 U.S.C. § 13981(a).
15 Id. § 13981(b).
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and the justifications for their passage. Section IV will introduce the
provisions of the Violence Against Women Act, and briefly discuss its
constitutionality under the Commerce Clause. In addition, Section IV
will discuss the source of the Federal government's power to enact
legislation that affects private action. Section V will compare VAWA
and reporting statutes by analyzing the various responses to both
forms of legislation, as well as point out the benefits and shortcomings
of these laws. Finally, this comment will propose ways the shortcom-
ings can be overcome.

II. HISTORIC OVERVIEW

A. Violence Against Women: From Ancient Times to Seventeenth
Century England

Since Ancient times, wife beating has been accepted around the
world. Even societies in the Bible tolerated such activity. 6 In twelfth
century Europe, both religious and secular authorities believed a hus-
band could chastise or correct his wife with violence.1 7 Throughout
Europe, laws and society permitted men to beat and even kill their
wives in certain situations.18 For example, a French proverb from the

16 See generally Rick Brown, Limitations To Expert Testimony on the Battered Woman Syn-
drome in Homicide Cases: The Return of the Ultimate Issue Rule, 32 ARIz. L. REV. 665 (1990)
(asserting that society has tolerated these unspoken crimes). Historically, women have faced
cultural and legal norms that have ensured their subjugation. As Bonnie Anderson and Judith
Zinsser stated:

These cultural views, expressed in the earliest writing of the Greeks, Romans, and
Hebrews, changed remarkably little over time. The biblical injunction to Eve that "your
desire shall be for your husband, and he shall rule over you" (Genesis 3:16) is repeated in
every era and every European nation. The view that "the best woman is she who is
silent" - first written down in ancient Greece - reappears often in European men's writ-
ings about women. The assumption that only men are truly human - that "a hen is not a
bird and a woman is not a person" as the Russian proverb puts it - echoes throughout
European history. No woman could escape the impact of these views completely. Of all
the facts that have limited women's lives, these negative cultural traditions proved the
most powerful and the most resistant to change.

BONNIE S. ANDERSON & JUDITH P. Z1NSSER, A HISTORY OF THEIR OWN: WOMEN IN EUROPE
FROM PREHISTORY TO THE PRESENT xvii (1988).

17 See id. at 149 (stating that "[clustoms and laws all across Europe accepted and pardoned
men who bloodied or even killed their wives").

18 See id. Anderson and Zinsser provided cross-cultural examples from this century of men
who "chastised" their wives: "In the 1930s in rural Yugoslavia husbands beat their wives because
of complaints from parents, for disobedience, or just to show their power over them. In the
1950s in southern Italy a husband could threaten murder if his wife was unfaithful." Id.
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sixteenth century stated that "a good horse and a bad horse need the
spur. A good woman and a bad woman need the stick."' 9

Historically, laws favored men and made it very difficult for
women to protect themselves or bring causes of action.2" The victim
bore the burden of proof to show that she had not somehow provoked
the attack, but the man could easily rebut her claim.2' Beginning in
the thirteenth century, claiming that a woman was a prostitute was an
affirmative defense to a rape charge.22 Even as late as seventeenth
century England, a woman was considered to have consented to rape
if she got pregnant.23

B. Early Laws and Societal Norms in the United States Have
Historically Condoned Violence Against Women

American culture continued many discriminatory norms such as
wife beating. Various stereotypes that exist to this day have their
foundations in United States law, as well as other older Western cus-
toms, such as the English "rule of thumb. 21 4  The "rule of thumb"
allowed men to beat their wives as long as the stick they used was not
wider in diameter than their thumb. Since U.S. law is modeled after

19 See id. at 149. Similarly, an English proverb stated: "A spaniel, a woman, and a hickory
tree / The more ye beat them, the better they be." Elizabeth Felter, A History of the State's
Response to Domestic Violence, in FEMINISTS NEGOTIATE THE STATE, supra note 13, at 5 (citing
Old English Proverb).

20 This is assuming women could bring causes of action. Women did not have a legal status,
they were legally under the custody of their husband or their fathers, and very rarely had legal
standing of their own. A few women were able to secure the status of being an independent
person, usually for business purposes. For a more complete discussion and reprinting of the laws
affecting women in the middle ages, see WOMEN'S LIVES IN MEDIEVAL EUROPE: A SOURCEBOOK
(Emilie Amt ed., 1993).

21 See ANDERSON & ZINSSER, supra note 16, at 437.
22 See id.
23 See id. (discussing the belief that conception could only occur if the woman had an

orgasm, therefore, she must have consented, and even enjoyed it, if she were to become preg-
nant). This is not to imply that women were constantly passive victims throughout history.
Women found many creative and ingenious ways to exercise their power, often behind the
scenes. Id. at xv-xviii. There are even a few examples of women who tried to bring causes of
action in the court system. In seventeenth century England, a female apprentice sued her master
for assault after he hung her by her thumbs and whipped her. Id. at 438.

24 See James Martin Truss, The Subjection of Women... Still: Unfulfilled Promises of Pro-
tection for Women Victims of Domestic Violence, 26 ST. MARY'S L.J. 1149, 1157 (1995).

25 See id. See also Brigit Schmidt Am Busch, Domestic Violence and Title III of the Vio-
lence Against Women Act of 1993: A Feminist Critique, 6 HASTINGS WOMEN'S L.J. 1, 3 (1995);
Yvette J. Mabbun, Title HI of the Violence Against Women Act: The Answer to Domestic Violence
or a Constitutional Time-Bomb?, 29 ST. MARY'S L.J. 207, 212 (1997). There is, however, specula-
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English law, it is not surprising that this same mentality towards
domestic abuse continued in the colonies. This is exemplified by an
1824 Mississippi case, Bradley v. State,26 which recognized that a man
would not be subject to prosecution if he chastised or physically disci-
plined his wife under certain circumstances. 7

Women today still contend with some of these stereotypes and
beliefs.28 For example, many abused women who report violence face
ridicule and disbelief from police officers.29 Victim blaming is still the
norm because abused women are often seen as having provoked the
attack,3" and law enforcement officials still consider domestic violence
to be a "personal problem."3 However, battered women are often
trapped in the relationship through their own fear and societal
norms.32 They are reluctant to leave their abuser for fear they may
not be able to find a job to support themselves and their children; they
may fear they will not be able to find a home. Many women still
cling to the hope that their partner will change, and some believe that
somehow they deserved the abuse or brought it upon themselves.34

tion that this rule has taken on a mythic sense, and was not really a societal rule. See Truss,
supra note 24, at 1157 n.27.

26 Bradley v. State, 1 Miss. (1 Walker) 156 (1824).
27 Id. at 158.
28 See Busch, supra note 25, at 3.
29 See id. See also Anne Sparks, Feminists Negotiate the Executive Branch: The Policing of

Male Violence, in FEMINISTS NEGOTIATE THE STATE, supra note 13, at 36 ("police often exercise
their power in ways that reinforce the disadvantages already experienced by women.").

30 See Busch, supra note 25, at 3.
31 See id. See also Eve S. Buzawa and Carl G. Buzawa, DOMESTIC VIOLENCE: THE CRIMI-

NAL JUSTICE RESPONSE (1990).
32 See Busch, supra note 25, at 3.
33 See id.
34 See id. Dr. Lenore Walker, a clinical psychologist has articulated "the complex psycho-

logical reasons in addition to economic, social, and legal factors which make leaving the abusive
relationship difficult for the battered woman, if not impossible." Paris DeSoto, Feminists Negoti-
ate the Judicial Branch: Battered Woman's Syndrome, in FEMINISTS NEGOTIATE THE STATE,
supra note 13, at 54-55. DeSoto summarizes Dr. Walker's theory:

In her research, Walker has borrowed the term "learned helplessness" to describe the
"process of victimization [that] is perpetuated to the point of psychological paralysis." In
many situations, because the battered woman perceives that she has no control over her
batterer's abusive behavior, she begins to grow almost numb and gives in to the abuse.
She may try to escape at first, which tends to lead only to more abuse, but eventually she
becomes compliant and passive. As Walker describes, the battered woman thinks, "'No
matter what I do, I have no influence.' She cannot think of alternatives. She says, 'I am
incapable and too stupid to learn how to change things."' Walker observes that some
battered women, although they accept their beatings as inevitable, try to control the time
and place of the beatings and thus garner a small sense of feeling other than total help-
lessness. For example, the woman will do something she knows will provoke her partner
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C. The Progression of the Modern Era

It was not until the Progressive Era that wife beating became rec-
ognized as a form of family violence. 35 However, during the Great
Depression wife beating became de-emphasized; society tended to
feel sympathy for the unemployed husband.36 The plight of abused
women continued into the 1940's and 1950's, as psychiatry grew in
prominence around this same time, it was used to "explain" abused
women.37 An abused wife was considered to suffer from neurosis,
caused by her failure to accept her own femininity, or frustration at
her "frigidity."38 These women were considered to require profes-
sional help to deal with their problems.39

Finally in the 1960's and 1970's, the feminist movement began to
draw attention to the serious problem of intimate partner abuse. 40 It
was during this time that the first shelter houses were formed a.4  The
federal government gradually began to see the need for involvement,

(such as nagging or not cooking dinner) so that she may be somewhat more prepared for
his attacks on her.

Id. at 55 (alteration in original) (citations omitted). See generally LENORE E. WALKER, THE
BATT-ERED WOMAN SYNDROME (1984).

35 See Busch, supra note 25, at 3. The temperance movement had drawn attention to child
abuse because it was believed drinking caused this type of moral degeneracy. It was typically
thought at that time that wife beating resulted from environmental stress, or lack of education or
mental hygiene. See id. at 3-4.

36 See id. at 4. "Violence was excused as an unfortunate result of stressful circumstances."
Id. Women were expected to make sacrifices and "reconcile with their husbands" because of the
economic hardship that the country was facing. Id.

37 See id.
38 See id. "[Sigmund] Freud's followers interpreted his ideas about female masochism to

mean that women fantasized about being abused ... In a lecture delivered in the early 1930s,
Freud claimed that 'suppression of women's aggressiveness.., favors the development of power-
ful masochistic impulses . .[.1 Thus masochism, as people say, is truly feminine."' Felter, supra
note 19, at 5 (citations omitted).

39 See Busch, supra note 25, at 4.
40 See id. This paper will use the term "intimate partner abuse" to refer to domestic abuse.

Domestic abuse has a paradoxical meaning. The word "abuse" is juxtaposed with the comforting
word "domestic." This can have the wrong connotation. In addition, intimate partner abuse
encompasses a wider range of abuse. While the abuse is predominantly perpetrated against
heterosexual women ("95 to 99% of domestic violence victims are women" Shay Bintliff, M.D.,
Domestic Violence ... Myths and Barriers, 55 No. 9 HAW. MED. J. 159, 159 (1996)), men and
individuals in same sex relationships are affected as well. For a discussion of homosexual inti-
mate partner abuse, see Jay B. Rosman, Domestic Violence: Recent Amendments to the Florida
Statutes, 20 NOVA L. REV. 117, 127-28 (1995).

41 See Busch, supra note 25, at 4.
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and during the Carter administration, various offices and central agen-
cies were established.42

D. The Modern "Solution"
States tried to remedy the problem of intimate partner abuse by

passing mandatory reporting statues.43 However, these statutes did
not prove to be as successful as drafters hoped.' Violence against
women continued to be a problem in the nation. Congress also recog-
nized the severity of the problem of intimate partner abuse and its
affect on interstate commerce.45 The states' action in the form of
reporting statutes was not receiving the necessary results and federal
legislation was required to combat the problem.

In 1990, the first federal legislation against intimate partner abuse
was introduced into Congress.46 In 1991, then Representative Barbara
Boxer (D-CA) introduced a form of the Violence Against Women Act
in the House of Representatives.47 The Violence Against Women Act,
as it is known today, went through various amendments and hearings,
and was reintroduced in 1993 by Senator Joseph Biden (D-DE) with
the support of forty-three other senators.48 President Clinton pledged
his support of the bill during his 1992 election campaign.49

Throughout history, laws have permitted a certain amount of vio-
lence to be used against women.50 Early U.S. law permitted some vio-
lence to be used against women, and stereotypes exist to this day that

42 See id. According to Busch, "[t]he central agencies were the Interdepartmental Commit-
tee on Domestic Violence and the Office on Domestic Violence. With the election of President
Reagan, the Office on Domestic Violence was dismantled and all the funding for regional techni-
cal assistance withdrawn." Id. at *2 n.15.

43 See supra text accompanying notes 7-12.
44 See infra Part V.B.
45 See infra Part IV.B.1.
46 See id; S. 2754, 101st Cong. § 101 (1990).
47 See Busch, supra note 25, at 4. While Rep. Boxer worked in the House, Senator Joe

Biden backed the Senate version of the bill. The two versions of the bill differed in two areas:
(1) the Senate bill created programs in schools to educate children about domestic vio-
lence, while the House bill did not; (2) the Senate bill required commissions set up by
states to study domestic violence, and authorized a national media campaign educating
against domestic violence, and authorized national media campaign educating against
domestic violence; these provisions were not in the House bill. In most other respects the
two bills were virtually identical.

Rachelle Brooks, Feminists Negotiate the Legislative Branch: The Violence Against Women Act,
in FEMINISTS NEGOTIATE THE STATE, supra note 13, at 71-72.

48 See Busch, supra note 25, at 4-5.
49 See id.
50 See supra Part II.A. and ll.B.

1999/2000]
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affect the way abused women are regarded by law enforcement offi-
cials. 1 It was not until the Progressive Era that domestic abuse was
identified as a social evil.52 The Woman's Movement of the 60's and
70's helped raise awareness of violence against women.53 Today, a
large segment of society is aware of the severity of the situation. 4

Both state and federal governments have attempted to address this
situation in the form of mandatory reporting statutes and VAWA
respectively. As will be discussed below, the federal response is the
better solution to the problem.

III. REPORTING STATUTES

A. Statutes That Specifically Require Health Care Providers to
Report Intimate Partner Abuse
As the issue of intimate partner abuse grew in prominence, vari-

ous states began to enact reporting statutes. These statutes vary in
composition, requirements and penalties, but as of 1995, forty-five
states had some form of violence reporting law. 6

Kentucky and California are useful examples of states that have
reporting statutes that specifically mandate health care providers to
report intimate partner abuse. Kentucky requires health care provid-
ers to report known or suspected abuse of an adult57 to the Kentucky
Department for Social Services. 8 The legislature intended to estab-
lish a network of protective systems for those adults who were

51 See supra notes 26-27 and accompanying text.
52 See supra note 35 and accompanying text.
53 See supra note 40 and accompanying text.
54 Some commentators credit the publicity of the Nicole Brown Simpson and Ronald

Goldman murders with helping to bring the case of domestic violence to wide public attention.
See Ruth Davidhizar & Joyce Newman-Giger, Recognizing Abuse, 43 INT'L NURSING REV. 145,
146 (1996).

55 See supra notes 7-11 and accompanying text.
56 See Jones, supra note 7, at 247, n.289; Ariella Hyman et al., Laws Mandating Reporting

of Domestic Violence: Do They Promote Patient Well-being?, 273 J. AM. MED. Ass'N 1781, 1786
(1995).

57 The statute is gender neutral. Thus, even though 95 to 99% of domestic violence victims
are women (see Bintliff, supra note 40), this statute could apply to male victims of abuse in
heterosexual relationships, women in heterosexual relationships, or same-sex partner abuse.

58 See Jones, supra note 7, at 201; Kentucky's statute, which became effective in 1980,
states:

(2) Any person, including but not limited to, physician, law enforcement officer, nurse,
social worker, cabinet personnel, coroner, medical examiner, alternate care facility
employee, or caretaker, having reasonable cause to suspect that an adult has suffered
abuse, neglect, or exploitation, shall report or cause reports to be made in accordance

[Vol. 10:1
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"unable to manage their own affairs or protect themselves from abuse,
neglect, or exploitation."59 Health care providers are guilty of a mis-
demeanor if they do not report this type of abuse.6 ° The traditional
physician-patient privilege and confidentiality is inapplicable 61 since
the physician must report abuse even if the patient does not so
desire.62

Similarly, California's statute requires health care providers to
report injuries inflicted by intimate partner abuse to local law enforce-
ment.63 Failure to report is also a misdemeanor in California64 and the

with the provisions of this chapter. Death of the adult does not relieve one of the respon-
sibility for reporting the circumstances surrounding the death.
(3) An oral or written report shall be made immediately to the cabinet upon knowledge
of the occurrence of suspected abuse, neglect, or exploitation of an adult. Any person
making such a report shall provide the following information, if known: The name and
address of the adult, or of any other person responsible for his care; the age of the adult;
the nature and extent of the abuse, neglect, or exploitation, including any evidence of
previous abuse, neglect, or exploitation; the identity of the perpetrator, if known; the
identity of the complainant, if possible; and any other information that the person
believes might be helpful in establishing the cause of abuse, neglect, or exploitation.

Ky. REV. STAT. ANN. §§ 209.030, (2)-(3) (Michie 1997).
59 See Ky. REV. STAT. ANN. § 209.090 (Michie 1997). This section reads in its entirety:

The General Assembly of the Commonwealth of Kentucky recognizes that some adults of
the Commonwealth are unable to manage their own affairs or to protect themselves from
abuse, neglect, or exploitation. Often such persons cannot find others able or willing to
render assistance. The General Assembly intends, through this chapter, to establish a
system of protective services designed to fill this need and to assure their availability to all
adults. It is also the intent of the General Assembly to authorize only the least possible
restriction on the exercise of personal and civil rights consistent with the person's needs
for services, and to require that due process be followed in imposing such restrictions.

Id.
60 See Ky. REV. STAT. ANN. § 209.990(1) (Michie 1997).
61 See Jones, supra note 7, at 201. The Kentucky Attorney General has "concluded that the

mandatory reporting statute controls over any privilege claim, whether the physician-patient or
psychotherapist-patient." Id. at 201 n.43.

62 See id. at 201 n.40 (citing Stephen L. Henry et al., Domestic Violence: The Medical Coin-
munity's Legal Duty, 90 Ky. MED. Ass'N J. 163, 166-68 (1992)). However, health care providers
are immune from liability, both criminal and civil, if they report in good faith. See Ky. REV.
STAT. ANN. § 209.050 (Michie 1997).

63 See CAL. PENAL CODE § 11160 (a)(2) (West 1992 & Supp. 1999). The relevant sections
of the statute states:

Any health practitioner employed in a health facility, clinic, physician's office, local or
state public health department, or a clinic or other type of facility operated by a local or
state public health department who, in his or her professional capacity or within the scope
of his or her employment, provides medical services for a physical condition to a patient
whom he or she knows or reasonably suspects is a person described as follows, shall
immediately make a report in accordance with subdivision (b):
(1) Any person suffering from any wound or other physical injury inflicted by his or her
own act or inflicted by another where the injury is by means of a firearm.
(2) Any person suffering from any wound or other physical injury inflicted upon the per-
son where the injury is the result of assaultive or abusive conduct.
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physician-patient privilege is again modified.65 California's law is an
amendment to a law that has existed since 1929, although it is not
clear whether anyone was prosecuted under the original form of the
law.66 The 1994 law was introduced by Assemblywoman Jacqueline
Speier, and was reportedly prompted by a two-page letter from mem-
bers of the Northeastern California Perinatal Outreach Program.67

Nurses had been excluded from reporting requirements in the 1929
law, and these nurses wanted to rectify that "flaw. "68

B. Statutes That Require Health Care Providers to Report Certain
Types of Injuries That Include Injuries Inflicted by Intimate
Partners

Certain states, including Colorado, have more general reporting
statutes. Colorado requires physicians to report injuries caused by
knives, guns, sharp objects or any other injury involving criminal
activity. 69 Ohio's statute similarly requires reporting of gunshot and

Id. §§ 11160(a)(1), (a)(2).
64 See id. § 11162 (stating that such a violation is punishable by incarceration and/or a fine

not to exceed $1,000).
65 See id. § 11163.2.
66 See Donna R. Mooney & Michael Rodriguez, California Healthcare Workers and

Mandatory Reporting of Intimate Violence, 7 HASTINGS WOMEN'S L. J. 85, 88 (1996). The 1929
statute placed a duty on "every person, firm or corporation conducting any hospital or pharmacy
in the state of California" to report a person suffering from "any wound or other injury inflicted
by his own act or by the act of another by means of a knife, gun, pistol or other deadly weapon,
or in cases where injuries have been inflicted upon any person in violation of any penal law of"
the state of California. Id. at 88 n.20 (citing 1929 CAL. STAT. 417).

67 See id. at 88-90.
68 See id. at 90. These nurses had patients who were victims of intimate violence and

"wanted a law that in no uncertain terms would be on their side so they could stop waiting and
start acting." Id. at 85.

69 CoLo. REV. STAT. § 12-36-135 (1996). The statute provides in pertinent part:
It shall be the duty of every physician who attends or treats a bullet wound, a gunshot
wound, a powder burn, or any other injury arising from the discharge of a firearm, or an
injury caused by a knife, an ice pick, or any other sharp or pointed instrument which the
physican believes to have been intentionally inflicted upon a person, or any other injury
which he has reason to believe involves a criminal act, including injuries resulting from
domestic violence, to report such injury at once to the police of the city, town, or city and
county or the sheriff of the county in which the physician is located. Any physician who
fails to make a report as required by this section commits a class 2 petty offense ... and,
upon conviction thereof, shall be punished by a fine of not more than three hundred
dollars, or by imprisonment in the county jail for not more than ninety days, or by both
such fine and imprisonment.
Any physician who, in good faith, makes a report pursuant to subsection (1) of this sec-
tion shall have immunity from any liability, civil or criminal, that might otherwise be
incurred or imposed with respect to the making of such report, and shall have the same
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stab wounds, as well as any "serious physical harm" that the health
care provider "has reasonable cause to believe resulted from an
offense of violence. 70

Unlike the Kentucky and California statutes, the Colorado and
Ohio statutes do not specifically require health care providers to
report domestic assault and abuse. Nevertheless, Colorado and Ohio
require physicians to report injuries typically inflicted by intimate
partner abuse.7' This law is typical of the reporting statutes in many
states.72 Usually, these laws are passed to protect victims, detect
crime, and collect data on occurrence and patterns of domestic
violence.73

A vast majority of states have some type of law that requires
health care providers to report injuries, many of which are inflicted by
intimate partner abuse. These laws require health care providers to
be vigilant for signs of abuse. However, some health care providers
do not receive the necessary training to properly identify the signs of
abuse; thus, some commentators have questioned the benefit and effi-
cacy of these statutes.74

immunity with respect to participation in any judicial proceeding resulting from such
report.

Id. §§12-36-135(1), 12-36-135(2). See also Jones, supra note 7, at 247 n.291 and accompanying
text.

70 OFHo REV. CODE ANN. § 2921.22 (West 1998). The Ohio statute states in relevant part:

No person, knowing that a felony has been or is being committed, shall knowingly fail to
report such information to law enforcement authorities.
Except for conditions that are within the scope of division (E) of this section, no physi-
cian, limited practitioner, nurse, or person giving aid to a sick or injured person shall
negligently fail to report to law enforcement authorities any gunshot or stab wound
treated or observed by the physician, limited practitioner, nurse, or person, or any serious
physical harm to persons that the physician, limited practitioner, nurse, or person knows
or has reasonable cause to believe resulted from an offense of violence.

Id. §§ 2921.22(A), 2921.22(B).
71 See Jones, supra note 7, at 247-48. This is especially true in Ohio where the health care

provider is required to report "serious physical harm."
72 See id. at 247 n.291 (stating that Colorado's law is analogous to laws in Arizona, Indiana,

Massachusetts, Nebraska, North Carolina, North Dakota, New York, Tennessee, Utah, and
Wisconsin).

73 See id. at 248.
74 See infra Part V.
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IV. THE VIOLENCE AGAINST WOMEN ACT

A. Congress Conducts Extensive Hearings to Determine the Impact
of Violence Against Women on Interstate Commerce
In 1994, after four years of extensive hearings, Congress passed

VAWA. It was the first federal law that recognized and attempted to
stop gender-motivated violence,75 and also indicated an attempt by
Congress to address this problem.76 The hearings provided "ample
evidence" that state laws and existing federal civil rights laws were not
adequately addressing gender-motivated violence and intimate part-
ner abuse.77 Congress also concluded that interstate commerce was
being adversely affected by gender-motivated violence in a number of
ways, and thus it had the power to act under the Commerce Clause.78

In support of this conclusion Congress found that almost 50% of
rape survivors lose their jobs or are forced to quit in the aftermath of
the crime.79 Violence against women costs employers between three
and five billion dollars annually due to absenteeism.8" The national
economy is also affected by an estimated one-hundred million dollars
per year in medical costs associated with domestic violence. 81

75 See Julie Goldscheid & Susan Kraham, The Civil Rights Remedy of the Violence Against
Women Act, 29 CLEARINGHOUSE REV. 505 (1995).

76 VAWA is gender-neutral. See Sally Goldfarb, The Civil Rights Remedy of the Violence
Against Women Act: Legislative History, Policy Implications & Litigation Strategy, a Panel Dis-
cussion Sponsored by the Association of the Bar of the City of New York, September 14, 1995. 4
J.L. & POL'Y 391, 393 (1996) (Congress recognized that women overwhelmingly are the victims
of gender-motivated violence). According to Goldfarb, "[alnyone, male or female, who is the
victim of gender-motivated violence as defined in the bill can bring a cause of action." Id. For
ease of reference, this section will refer to gender-motivated violence against women. Although
VAWA received large bipartisan support, it is currently facing large funding problems. See Patri-
cia Schroeder, Stopping Violence Against Women Still Takes a Fight: If in Doubt, Just Look at the
1 04

'h Congress, 4 J.L. & POL'Y 377 (1996) (briefly outlining the history of VAWA, and the
problems it is facing in Congress). See also Busch, supra note 25; Brooks, supra note 47, at 71-
78.

77 See Goldscheid & Kraham, supra note 75, at 506.
78 U.S. CONST. art. I, § 8, cl. 3 (stating that "Congress shall have Power ... To regulate

Commerce with foreign Nations, and among the several States, and with the Indian Tribes").
79 See Culberson Memo, supra note 2, at 4 (citing S. REP. No. 103-138, at 54 n.69 (1993)).
80 See Culberson Memo, supra note 2, at 5 (citing Women and Violence: Hearing before the

Senate Comm. on the Judiciary, Part 1, 101st Cong. 29, 69 (1990) (statement of Helen Neuborne
and Sally Goldfarb)).

81 See Culberson Memo, supra note 3, at 5 (citing Violence Against Women: Victims of the
System: Hearing Before the Senate Comm. on the Judiciary, 102nd Cong. 240 (1991) (testimony
of National Federation of Business and Professional Women, Inc.)). See also Therese Zink,
Domestic Violence: Reality for Some of Your Toughest Patients, 80 MINN. MED. 26 (1997) (stating
that the cost is actually much higher). Zink stated "[i]t is difficult to estimate the true dollar cost

[Vol. 10:1
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Congress also determined that other industries, such as entertain-
ment, are affected. For example, three quarters of women report that
their fear of rape and violence prevent them from going to the movies
alone after dark.8 2 Fifty percent of women will not use public trans-
portation alone after dark for the same reason.83 Congress also
looked to the Surgeon General's report, which stated that from 1989
to 1993, family violence was the single largest threat of injury to
women in the United States, not cancer, a heart attack or a stroke.84

Finally, Congress determined that an estimated four million women in
the United States are battered each year by their intimate partner,
and that three out of four American women will be victims of violent
crimes sometime during their life.85

VAWA recognizes that states have not sufficiently protected
women from abuse. At least six states have inter-spousal tort immu-
nity doctrines, which prohibit a woman who is beaten or assaulted by
her husband from seeking a civil remedy.86 Marital rape is not recog-
nized in some states, and in others, the charge has a very short statute
of limitations.87 State officials, including judges, prosecutors, and
police officers continue to hold biases, which often blame the woman
who suffers from the abuse.88

Congress also conducted hearings regarding the efficacy of state
laws and judicial systems. Congress determined that almost twenty-
five percent of state judges believed that rape survivors precipitated
their sexual assaults, either because of what they were wearing or the
way they behaved before the attack. 9 In addition, Congress found

for providing direct medical care to victims of domestic violence, but it is thought to be in the
range of $1.8 billion per year in the United States." Id. at 26.

82 See Colberson Memo, supra note 2, at 5 (citing S. REP. No. 102-197, at 38 (1991)).
83 See id.

84 See id.
85 See id. (citing H.R. REP. No. 103-395, at 26 (1993)).
86 See Goldscheid & Kraham, supra note 75, at 506.
87 See id.
88 See id. For example:

In a much-publicized case, a Maryland judge sentenced a man who killed his wife to only
eighteen months, to be served on work release, because the defendant pled guilty after
finding her in bed with another man. Justifying the minimal sentence, the judge noted, "I
seriously wonder how many married men, married five years or four years[,] would have
the strength to walk away, but without inflicting some corporal punishment .. " In a
similar vein, jurors acquitted an accused rapist in Florida because they felt that the way
the victim was dressed showed that she was "asking for" the sexual attack.

Id. at 507 (citations omitted).
89 See Culberson Memo, supra note 2, at 7 (citing S. REP. No. 102-197 (1991)).
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that the prosecutorial system in many states was not effective, espe-
cially regarding the conviction of rapists. In fact, testimony during the
hearings indicated that a rape survivor may have as little as a five
percent chance of having her rapist convicted.90

Congress also concluded that victim-blaming attitudes have not
disappeared, are shared by women and men alike,9' and continue to
be the basis for witness testimony in court.92 Statements like "she
asked for it," "she made it up," or "no harm was done" continue to be
made on the witness stand.93 These stereotypes have persisted and
continue to distort the criminal justice system's response to violence
against women. 94 Congressional testimony established that these ste-
reotypes have a deleterious effect on society and the abused woman
herself. These stereotypes also encourage victim's unwilling silence,
and have a numbing effect on society's outrage. 95 Society finds it eas-
ier to blame the woman "who asked for it" or "led him on."

VAWA is an attempt by Congress to address a serious problem in
the U.S. However, VAWA has not yet been able to fulfill its potential
aid to abused women because of the litigation surrounding its
constitutionality.

B. The Constitutionality of the Violence Against Women Act
1. The Commerce Clause

The vast majority of the courts that have addressed VAWA have
held that Congress acted within the scope of its powers under the
Commerce Clause when it enacted this statute.96

90 See id.

91 See id.
92 See id.
93 See id.
94 See id.
95 See id. Davidhizar & Newman-Giger also claim the media is partially responsible. They

stated that:
[W]hat is seen in movies and on television has also had a desensitizing effect. An experi-
ment examined the effects of repeated exposure to sexually violent films on emotional
desensitizing and callousness toward domestic abuse victims. Results indicated that emo-
tional response, self-reported physiological arousal and ratings of the extent to which the
films were sexually violent all diminished with repeated film exposure. This callousness
toward abusers was further noted in a community survey that revealed that the public did
not relate abuse, neglect and psychological abuse with spouse abuse.

Davidhizar & Newman-Giger, supra note 54, at 146-47.
96 See C.R.K. v. Martin, No.Civ. C1.A.96-1431-MLB, 1998 WL 1100062, at *1 (D. Kan. July

10, 1998); Timm v. DeLong, No. 8:98CV43, 1998 WL 1100082, at *1 (D. Neb. June 22, 1998);
Mattison v. Click Corp. of Am., Inc., Civ.A.No. 97-CV-2736, 1998 U.S. Dist. Lexis 720 (E.D. Pa.

[Vol. 10:1
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According to the U.S. Supreme Court in United States v. Lopez,
statutes should be upheld by the courts if there is a rational basis for
concluding that the regulated activity substantially affects interstate
commerce.9 7 In order to determine if the regulated activity is ration-
ally related to a legitimate government interest, courts are to look at
legislative findings and committee reports.98

Various courts have held that congressional findings demon-
strated that violence against women impacts interstate commerce. 99

These courts found that Congress did not exceed its power under the
Commerce Clause when it enacted VAWA.' ° Relying on congres-
sional findings notably lacking in Lopez, 1° 1 most of these courts
deferred to Congress, and recognized a connection between gender-
based violence and interstate commerce, adequate to uphold
VAWA.1 °2 In Lopez, a narrow majority °3 held that Congress
exceeded its authority under the commerce clause when it enacted the

Jan, 27, 1998); Crisonino v. New York City Hous. Auth., 985 F. Supp. 385 (S.D.N.Y. 1997);
Anisimov v. Lake, 982 F. Supp. 531 (N.D. Ill. 1997); Seaton v. Seaton, 971 F. Supp. 1188 (E.D.
Tenn. 1997); Doe v. Hartz, 970 F. Supp. 1375 (N.D. Iowa 1997), rev'd on other grounds, 134 F.3d
1339 (8th Cir. 1998); Doe v. Doe, 929 F. Supp. 608 (D. Conn. 1996). Only one district court has
held VAWA to be unconstitutional. Brzonkala v. Virginia Polytechnic & State Univ., 935 F.
Supp. 779 (W.D. Va. 1996), affd, 169 F.3d 820 (4th Cir. 1999), cert. granted sub. nom., United
States v. Morrison, No.99-5, 1999 WL 459152 (Sept. 28, 1999). However, based on its prece-
dents, it is likely the Supreme Court would hold VAWA to be constitutional.

97 United States v. Lopez, 514 U.S. 549, 559 (1995). This case held the Gun-Free School
Zones Act to be an unconstitutional exercise of the Commerce Clause power. The Gun-Free
School Zones Act made it a federal crime to posses a fire arm within 1,000 feet of a school. Id.
at 551 n.1. The Supreme Court determined that the law's connection with interstate commerce
was too tenuous, and did not meet the rational basis test. Id. at 561.

98 See id. at 562-63.
99 See Brzonkala, 169 F.3d at 849-50, 881. But see C.R.K., Civ. 1998 WL 1100062, at *3;

Timm, 1998 WL 1100082, at *9; Crisonino, 985 F. Supp. at 396; Anisimov, 982 F. Supp. at 537-39;
Seaton, 971 F. Supp. at 1192-93; Hartz, 970 F. Supp. at 1413-23; Doe, 929. F. Supp. at 610-12, 613-
15.

100 See Brzonkala, 169 F.3d at 826 (holding that VAWA "exceeds Congress' power under
... the Commerce Clause"). But see C.R.K., 1998 WL 1100062, at *3 (agreeing that VAWA is
constitutional); Timm, 1998 WL 1100082, at *12 (concluding that "the civil rights provision of
VAWA is constitutional as enacted under the Commerce Clause"); Crisonino, 985 F. Supp. at
394 n.13 (finding "that the Act is a constitutional exercise of Congress' power pursuant to the
Commerce Clause"); Anisimov, 982 F. Supp. at 540 (concluding "that Congress has the authority
to enact the VAWA under the Commerce Clause"); Seaton, 971 F. Supp. at 1194 (placing
"VAWA within the rubric of the Commerce Clause"); Doe, 929. F. Supp. at 617 (concluding
"that enactment of the civil rights section of [VAWA] was a permissible constitutional exercise of
Congressional [sic] authority under the Commerce Clause").

101 See Lopez, 514 U.S. at 562-63.
102 See supra notes 99-100 and accompanying text.
103 See Lopez, 514 U.S. 549 (5-4 decision).



CIVIL RIGHTS LAW JOURNAL

Gun-Free School Zones Act of 1990l°4 because possession of a gun in
a school zone had too remote an effect on interstate commerce.1 0 5

Unlike the Gun-Free School Zones Act, VAWA was enacted in
response to actual events of violence, the impact of which has been
well documented.0 6

Notwithstanding the result in Lopez,0 7 the Court has tradition-
ally deferred to Congress' authority to enact legislation under the
Commerce Clause, if the legislation bears a rational relationship to
the problem presented."' 8 That relationship exists in VAWA. Con-
gress has shown that violence against women affects interstate com-
merce; therefore, it can legislate to correct the problem. In creating a
civil rights cause of action for crimes of violence motivated by gender,
Congress rationally attacked the national problem.

2. Section 5 of the Fourteenth Amendment to the United States
Constitution

Congress has broad remedial powers under § 5 of the Fourteenth
Amendment to pass appropriate legislation enforcing equal protection
rights as long as its "end [is] legitimate" and the statute is "plainly
adapted to that end."1"9 The Court recognized the "firmly estab-
lished" principle that gender discrimination of any kind is a legitimate
equal protection concern.1 Sexual assault has been acknowledged as
a form of gender discrimination in numerous contexts, including civil
claims against public officials under 42 U.S.C. § 1983111 and in Title
VII employment discrimination cases.112

104 18 U.S.C. § 922(q) (1994 & Supp. III 1997) (amended 1994 and 1996).
105 See Lopez, 514 U.S. at 567-68.
106 See supra Section IV.A.
107 See Lopez, 514 U.S. at 557 n.2 ("[slimply because Congress may conclude that a partic-

ular activity substantially affects interstate commerce does not necessarily make it so") (quoting
Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 311 (1981)).

108 See Lopez, 514 U.S. at 603-04, 606-07 (Souter, J., dissenting).
109 Katzenbach v. Morgan, 384 U.S. 641, 649-650 (1966) (quoting McCulloch v. Maryland,

17 U.S. (4 Wheat.) 316, 421 (1819)).
110 Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 723 (1982). See United States v.

Virginia, 518 U.S. 515, 560-61 (1996) (Rehnquist, C.J., concurring). But c.f Virginia, 518 U.S. at
595-600 (Scalia, J., dissenting) (disagreeing with the principle of law that single-sex public educa-
tion is unconstitutional).

111 See Carrero v. New York City Hous. Auth., 890 F.2d 569 (2d Cir. 1989).
112 See 42 U.S.C. § 2000e-2(a)(i) (1994); Meritor Say. Bank F.S.B v. Vinson, 477 U.S. 57

(1986); Gilardi v. Schroeder, 833 F.2d 1226 (7th Cir. 1987).
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Despite the case law cited above, at least one defendant has
argued that VAWA was an unconstitutional exercise by the federal
government because there was no state action involved." 3 This argu-
ment is based upon the holding by the district court in Brzonkala v.
Virginia Polytechnic and State University.n 4 To date, at least one court
has held that VAWA is constitutional under Section 5 of the Four-
teenth Amendment, and declined to follow the reasoning in
Brzonkala.

15

According to the court in Timm v. DeLong, § 5 of the Fourteenth
Amendment, or the Enforcement Clause, "is a mechanism by which
Congress may enact legislation to enforce other aspects of the Four-
teenth Amendment."1 6 The United States Supreme Court has stated
that "Congress has the power to legislate remedies for state depriva-
tions of equal protection, even if the activities regulated constitute pri-
vate conduct, and therefore, would not independently qualify as state
action under § 1 of the Fourteenth Amendment."'1 7 Furthermore, the
Court has stated that while the "Fourteenth Amendment itself erects
no shield against private conduct [that] ... is not to say ... that Con-
gress may not proscribe purely private conduct under § 5 of the Four-
teenth Amendment. 1 1 8

According to Katzenbach v. Morgan, Congress does not necessar-
ily exceed the constitutional grant of § 5 if it has determined that state
inaction necessitates federal regulation of private conduct.1 9 Con-
gress conducted numerous hearings before the passage of VAWA and
determined conclusively that state action had not been sufficient in

113 See Culberson Memo, supra note 2.
114 Brzonkala v. Virginia Polytechnic & State Univ., 935 F. Supp. 779, 794, 797 (W.D. Va.

1996) (see supra note 96 and accompanying text).
115 See Timm v. DeLong, No. 8:78CV43, 1998 WL 1100082, at *13 (D. Neb. June 22, 1998).

The Fourteenth Amendment ensures equal protection of the laws, and prohibits the states from
interfering with that right. U.S. CONST. amend. XIV, § 1. Section 5 authorizes Congress to
"enforce, by appropriate legislation, the provisions of this article." U.S. CONST. amend. XIV,
§ 5. All other courts upholding VAWA found it unnecessary to address this argument. See
C.R.K., slip op. at 8; Crisonino, 985 F. Supp. at 390; Anisimov, 982 F. Supp. at 540; Seaton, 971 F.
Supp. at 1193-94 n.1; Hartz, 970 F. Supp. at 1423 n.38; Doe, 929 F. Supp. at 612 n.5.

116 Timm, No. 8:78CV43, 1998 WL 1100082, at *13 (D. Neb. June 22, 1998) (citing City of
Boerne v. Flores, 117 S.Ct. 2157, (1997)).

117 Timm, 1998 WL 1100082, at *13 (citing City of Richmond v. J.A. Croson Co. 488 U.S.
469, 490 (1989) ("Congress... has a specific constitutional mandate to enforce the dictates of the
Fourteenth Amendment")); District of Columbia v. Carter, 409 U.S. 418, 423-24 n.8.

118 Carter, 409 U.S. at 423-24.
119 Katzenbach, 384 U.S. at 651.
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deterring violence against women.12 ° Therefore, the federal govern-
ment was within its power to enact VAWA. In light of these findings,
"it cannot be said that Congress has exceeded its authority under the
Fourteenth Amendment by enacting VAWA."' l

VAWA has been subject to a variety of constitutional attacks.
VAWA is distinguishable from the statute at issue in Lopez, where the
Supreme Court held that Congress had not established a rational rela-
tionship between the gun-free school zone legislation and interstate
commerce. 12 2 The connection between interstate commerce and vio-
lence against women in VAWA was well established through Congres-
sional hearings. In addition, pursuant to various Supreme Court
holdings, Congress does have the power under the Fourteenth
Amendment to affect private action in certain situations. VAWA is
constitutional, and the vast majority of courts that have heard the
issue agree.

123

V. DISCUSSION

Some states attempted to deal with the problem of intimate part-
ner abuse by enacting statutes that required health care providers to
report certain types of injuries or suspected abuse. In 1994, the fed-
eral government enacted a civil rights remedy in an attempt to pick up
where the individual states had failed. In enacting VAWA, Congress
will ultimately be able to help more intimate partner survivors than
were helped with mandatory reporting statutes.

A. A Brief Comparison of VAWA and Reporting Statutes

While VAWA and reporting statutes have the same goal of reduc-
ing intimate partner abuse, there are many differences between the
statutes. VAWA provides a civil rights remedy for victims of crimes of
violence motivated by gender.124 In contrast, reporting statutes
require health care providers to report various injuries, including
those inflicted by intimate partners. 25 Often, this reporting occurs
without the patient's consent. The victim files a claim reported under

120 See supra notes 89-95 and accompanying text.
121 Timm, 1998 WL 100082, *15.
122 See supra notes 96-99 and accompanying text.
123 See supra notes 96-99 and accompanying text.
124 See supra notes 14-15 and accompanying text.
125 See supra notes 7-11 and accompanying text.

[Vol. 10:1



VIOLENCE AGAINST WOMEN

the VAWA giving control and responsibility to the abused, not to a
third party. 26

B. Responses to Reporting Statutes

Mandatory reporting statutes are both praised and opposed by
health care providers, attorneys, and the women the statutes were
designed to help.

1. Responses by the Medical Community to Mandatory Reporting
Many prominent physician's groups in the country, including the

American College of Emergency Physicians ("ACEP"), oppose
mandatory reporting of abuse to law enforcement officials because
reporting can contravene the patient's desires. 127  Rather, ACEP
encourages reporting to social service and victim service organiza-
tions.1 28 ACEP asserts that these organizations are better able to pro-
vide women with more effective confidential counseling and
assistance, in accordance with the victim's own wishes than are law
enforcement agencies. 29

This sentiment is echoed by the American Medical Association
("AMA"). The AMA requires its members to abide by an ethical
duty when treating intimate partner abuse.130 However, the AMA
advises its members not to report intimate partner abuse unless the
patient so desires or state law requires the reporting.3

In contrast to ACEP and AMA, some health care provider orga-
nizations advocate for reporting statutes. For example, a group of
nurses in California was instrumental in lobbying for the passage of
the current California reporting statute. 32 In addition, the Joint Com-
mission on the Accreditation of Healthcare Organizations requires
hospitals to develop and follow protocols designed to identify, evalu-

126 The claim can also be filed on behalf of the abused. For example, the family of the late
Carrie Culberson has filed a claim under VAWA against Vincent Doan. See Culberson Memo,
supra note 2.

127 See American College of Emergency Physicians: Mandatory Reporting of Domestic Vio-
lence to Law Enforcement and Criminal Justice Agencies, 30 ANNALS OF EMERG. MED. 561
(1997).

128 See id.
129 See id.
130 See Jones, supra note 7, at 200.
131 See id. n.39 (stating that "[t]he result is different in cases of child abuse or abuse of the

elderly or disabled").
132 See Mooney & Rodriguez, supra note 66, at 85-90.
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ate, and treat victims of abuse.'33 While it is widely acknowledged
that health care providers have a duty to aid victims of intimate part-
ner abuse, many studies indicate that mandatory reporting is failing
for a variety of reasons. 134

2. Responses by Abused Women and Victims Groups
Reporting statutes are generally not well received by victims

groups. 1 5 Many advocates for abused women argue the mandatory
reporting laws harm, rather than help, abused women. 136  These
groups believe that women do not seek necessary medical attention or
they lie about how they received their injuries because they are afraid
the health care providers will report them.137 A woman may worry
that if her partner was reported and was not removed by the police, or
was removed but not detained, the abuse could escalate. 138 There is
evidence that women are abused even more than usual when their
partner feels he is losing control. 139 If he were to feel threatened by

133 See Jones, supra note 7, at 199-200.
134 See infra Section V.D.
135 See Carolyn J. Sachs et al., Failure of the Mandatory Domestic Violence Reporting Law

to Increase Medical Facility Referral to Police, 31 ANNALS OF EMERG. MED. 488, 489 (1998);
BETH SIPE & EVELYN J. HALL, I AM NOT YOUR VICTIM: ANATOMY OF DOMESTIC VIOLENCE
268 (1996).

136 See Sachs et al., supra note 135, at 489; SIPE & HALL, supra note 135, at 268.
137 See SIPE & HALL, supra note 135, at 268-69; Sachs et al., supra note 135, at 492. See

also Mooney & Rodriguez, supra note 66, at 108 ("one participant [in the focus group noted
that] there is the added concern of whether immigration authorities will also be contacted to
'check on' the woman").

138 See Mooney & Rodriguez, supra note 66, at 98-99. One participant in the focus group
stated:

I thought he was in love with me, but he wasn't. He wanted me to support his habit, you
know, and, um, everywhere I would go he would stalk me. You know, I could be in
someone's house and he would kick the whole door in. I would call the police, but I
would never press charges 'cause I was scared for my life and he would stand outside the
house and wait for me to come out and just jump on me and beat the hell out of me and,
you know. I would be at my family's house and he would con them into letting him just
talk to me for a few minutes so he could beat me up. And I was scared for me life. I
never went to the police and I never went to the hospital 'cause I knew that if I go to the
hospital I would have to file a report with the police and I was scared.

Id.
139 See DeSoto, supra note 34, at 61. According to DeSoto:

Current legal definitions of imminent danger most often provoke the question, "Why
didn't she leave?" If, indeed, there were a delay between the man's abuse and the
woman's response, why didn't she just leave during that interval - while he was asleep, at
work, or anywhere other than home? This question, the question most often asked of
battered women who kill, naively assumes that leaving will stop the violence. On the
contrary, the point of separation and the two years following is the most dangerous period
in a violent relationship. At least half of the women who leave their abusers are followed
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the police, and suspect she had reported him, he could feel he had lost
control and could abuse her even more.

Women may also feel betrayed by their health care providers in
whom they have placed their trust. Women may confide in their
health care provider because they believe that what transpires
between them will be kept confidential.14 ° When this confidentiality is
breached, the woman could feel betrayed and become increasingly
less trusting of others.141

Most importantly, abused women do not want their health care
providers reporting their partners; the women want to make the deci-
sion about when and how the situation is resolved.142 The justification
for reporting statutes is often based on the assumption that abused
women are incapable of making their own decisions.143 This intrudes
on their power to make decisions for themselves and takes away their
autonomy. 1" One recent focus group of abused women of varying
racial backgrounds concluded that these women overwhelmingly
opposed reporting statutes.145  These women commented that they
wanted to control the course of action taken if their intimate partners

and harassed or further assaulted by them ... [O]ver 75% of battered women are single,
separated or divorced, "with separated and divorced women facing the greatest risk of
severe ongoing violence, including homicide."

Id. (internal citations omitted).
140 SIPE & HALL, supra note 135, at 268. See also Mooney & Rodriguez, supra note 66, at

108-09 ("[t]wo participants [in the focus group] articulated a need for assurances from the
healthcare practitioner that information would be kept 'confidential"').

141 See Mooney & Rodriguez, supra note 66, at 97-98, 108.
142 See id. at 104-05; Sachs et al., supra note 135, at 489 (stating victims groups "believe that

medical professional and law enforcement involvement against the will of a victim further strips
power from her and may anger the perpetrator toward more aggressive violence"); SIPE &
HALL, supra note 135, at 268 (stating that "mandated reporting fails to recognize women's
autonomy in making their own decisions about pursuing their options through the criminal jus-
tice system.").

143 See Ky. REV. STAT. ANN. § 209.090 (Michie 1997). See also Mooney & Rodriguez,
supra note 66, at 104-05 (describing generally the psychological effects of abuse on battered
women).

144 See Mooney & Rodriguez, supra note 66, at 104-05. According to Mooney &
Rodriguez:

The assumption of a woman's helplessness as a justification for mandatory intervention
by healthcare workers and law enforcement is faulty based on the lack of definitive
research and the diversity of situations healthcare workers would encounter. Thus, the
law intrudes on her power to make decisions for herself as an adult citizen.

Id. See also SIPE & HALL, supra note 135, at 268 (describing generally the effects of reporting
statutes); Sachs et al., supra note 135, at 489 (describing generally the history of intimate vio-
lence and the effects of the new mandatory reporting statutes).

145 See Mooney & Rodriguez, supra note 66, at 105.
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were going to be reported to law enforcement. 14 6 Various commenta-
tors have also indicated that it is important to empower abused
women, and not to see them as helpless victims. 147

The women in the focus group felt the "choice" to report to law
enforcement should be left to the survivor, and not the health care
provider. 148  One woman indicated that it was important for the
woman to have the ability and means to leave the abusive situation
after reporting their partner, 149 because there are several potential
weaknesses in the system that could result in the partner's release and
increased abuse for the woman. 150

C. Responses to VAWA

One commentator called VAWA "the most significant piece of
legislation ever enacted on the subject of domestic violence against
women.'' 1.. Former Representative Patricia Schroeder (D-CO) has
called VAWA "landmark legislation.' ' 52 Many others echo this opin-
ion, including attorneys and victims groups.

1. Response by Attorneys to VAWA

Civil rights attorneys, including Cincinnati, Ohio attorney
Alphonse A. Gerhardstein, have taken advantage of the civil rights
remedy of VAWA.153 They recognize that VAWA is comprehensive
and can be used as an effective tool to obtain relief for clients1" 4

146 See id.
147 See id. at 104-06. See also SIPE & HALL, supra note 135, at 268-69 (describing generally

the effects of reporting statutes).
148 See Mooney & Rodriguez, supra note 66, at 105.
149 See id.
150 See id. One woman in the focus group stated that:

[the] woman has to be ready to take the steps that are necessary for her to be safe. And if
it's not at that point, [reporting her is] going to put her into a lot more jeopardy... Police
show up at your door and you're not ready [pause] you don't have your little suitcase and
you're gone. You gotta be gone before that happens. And you got to be, up here, ready
to stay away.

Id. at 96.
151 Brooks, supra note 47, at 65.
152 See Schroeder, supra note 76 (condemning the 104th Congress for their political battle

over the funding for VAWA).
153 See Culberson Memo, supra note 2.
154 See generally Nancy K. D. Lemon, The Violence Against Women Act, in 9 THE AMERI-

CAN BAR ASSOCIATION COMMISSION ON DOMESTIC VIOLENCE, THE IMPACT OF DOMESTIC VIO-
LENCE ON YOUR LEGAL PRACTICE 1.

[Vol. 10:1



VIOLENCE AGAINST WOMEN

because VAWA provides attorneys with the rare luxury of concurrent
jurisdiction.'55

The legislative history for the act indicates a preference that
VAWA claims be brought in federal court, however, the plaintiff has
the option to choose state court since VAWA "expressly vests both
state and federal courts with jurisdiction over claims."'1 56 There are
benefits to each system, and the grant of concurrent jurisdiction allows
the choice of forum to be made by the plaintiff. The federal system
may be more appealing because some state evidentiary rules allow
intrusive questions about the plaintiff's sexual history, whereas the
Federal Rules of Evidence largely prohibit this practice. 57 In addi-
tion, the various traditional reasons a plaintiff may select federal
court, such as bias for the local defendant and familiarity between the
defendant and the local court officials, is also applicable.158

However, some plaintiffs may prefer a state forum. For example,
if a plaintiff were to join a state tort law claim with the VAWA claim,
she may prefer a state judge with increased familiarity regarding the
applicable state law.159 In addition, depending on jurisdiction, a state
action may be more expeditious than a federal action, and interim
relief may be more easily granted in state court. 160 Discovery rules
may play a factor in the decision, as could the rules regarding access to
a jury trial and voire dire.161 This flexibility and control over the
forum in which to bring a VAWA claim is an interesting legal question,
but the option is generally favorably received by practicing attorneys.

2. Response by Men's and Women's Advocacy Groups to VAWA

Many women's groups praised VAWA, recognizing its historical
importance and potential aid to victims of intimate partner abuse. 62

The National Organization for Women Legal Defense and Education
Fund (NOW LDEF) has praised VAWA and called it a "groundbreak-

155 VAWA § 13981 (e)(3).
156 See Goldscheid & Kraham, supra note 75, at 521.
157 See id.
158 See id.
159 See id.
160 See id.

161 See id.

162 See Brooks, supra note 47, at 65; Goldscheid & Kraharn, supra note 75, at 505; Gold-
farb, supra note 76, at 391.
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ing step to guarantee civil rights protections to women.' 1 63 NOW
LDEF stated that Congress created in VAWA "a powerful tool for
women to enforce their right to be free from gender-motivated
violence."164

However, there is criticism of VAWA from both feminist groups
and conservative men's organizations. Some feminist groups do not
think that VAWA is extensive enough.1 65 It is argued that the statu-
tory requirement of a crime of violence (which is defined as an act or
series of acts that would constitute a felony under applicable state
law) will severely limit VAWA's applicability.166 Women are subject to
numerous forms of degrading and abusive treatment that do not rise
to the level of a crime of violence, such as physiological abuse and
non-felonious violent acts. It is argued that existing criminal laws
have been ineffective in combating intimate partner abuse, and
VAWA should not base its criteria on the definitions provided by a
non-effective, patriarchal system.167

William Farrell has argued that VAWA denies equal protection to
men.168 It has also been argued that VAWA is under-inclusive.'69 For
example, a male pedophile could be subject to a VAWA claim if he
only assaulted boys, because a claim could be made for gender ani-
mus. However, the same pedophile would not be subject to a VAWA
claim if he assaulted both boys and girls because then he would not
have discriminated on the basis of gender.17 °

VAWA has also been criticized for not actually being "about
women's safety but about an extremist ideology that sees all male-
female interaction as a paradigm of political power and oppres-
sion." '171 This criticism is based on the fact that included in VAWA is
funding for educational training for judges and other court personnel
regarding the impact of intimate partner abuse on society, the causes

163 NOW Legal Defense and Education Fund, Press Release, July 1995 [on file with
author].

164 Id.
165 See Busch, supra note 25.
166 See id. at 9-13.
167 See id. at 10.
168 See Cathy Young, Act Stirs Up Debate on Crime and Gender, INSIGHT MAG., Nov. 29,

1993, at 12.
169 See id.
170 See id.
171 Id.
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of this type of abuse, and awareness of stereotypes that hinder effec-
tive prosecution.

VAWA has been subjected to criticism from both liberal and con-
servative activists. However, the majority of women's rights groups
support VAWA and recognize that it is the first step towards the reali-
zation that various forms of violence still exist, which continue to sub-
jugate women.

D. Benefits and Shortcomings of Reporting Statutes
Many commentators have suggested that reporting statutes have

been ineffective in achieving their purpose of assisting abused women
or of increasing medical referrals to law enforcement. 17 2 One study
conducted in California between January 1, 1993 and January 1, 1996,
found that the reporting statute failed "to affect either the total
domestic violence dispatches or the percentage of dispatches to medi-
cal facilities. 73

The study offered many explanations for this failure.174 The first
of these explanations was ignorance of the health care provider's duty
to report. t75 This explanation stemmed from a similar study that was
conducted in Kentucky about its reporting law.176 That study found
that four months after Kentucky's statute went into effect, only 29%
of physicians were aware of their duty to report intimate partner
abuse. 77

Medical literature often points to lack of training on, and proper
identification of, intimate partner abuse as a common reason why
mandatory reporting statutes have failed to increase the incidence of
health care provider reporting of intimate partner abuse.1 7 Accord-
ing to one source, about one fourth of emergency departments have

172 See Sachs et al., supra note 135, at 491; SIPE & HALL, supra note 135, at 249-50.
173 Sachs et al., supra note 135, at 491. This study echoed the impression of many studies

that the increased media attention has played an important role in society's awareness. Id. It
credited the murders of Nicole Brown Simpson and Ronald Goldman as having a "significant
positive effect on the number of total dispatches for domestic violence offenses." Id.

174 See id. at 491-93.
175 See id. at 492.
176 See id.
177 See id. (However, this same study found that 80% of the same physicians were "aware

of their duty to report child abuse").
178 See id.; Filomena F. Varvaro & Sharyn Gesmond, ED Physician House Staff Response

to Training on Domestic Violence, 23 J. EMERGENCY NURSING 17 (1997); Elizabeth A.
Delahunta, Hidden Trauma: The Mostly Missed Diagnosis of Domestic Violence, 13 AM. J.
EMERGENCY MED. 74 (1995); Adrienne Birnbaum et al., Domestic Violence: Diurnal Mismatch
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training sessions on intimate partner abuse for physicians, and even
fewer (6%) train their residents on the subject.17 9

Another study from 1995 found that only 4 to 5% of cases of
intimate partner abuse are correctly identified and addressed in the
emergency room. 81 The lack of proper identification can be attrib-
uted to insufficient training and the absence of needed counseling and
social services when abuse survivors enter the emergency room. 8'
One study found that a large majority182 of the abused women visit
emergency rooms during non-traditional working hours.8 3 Unfortu-
nately for these women, in-hospital social services are usually only
available during traditional working hours."

Other reasons given by health care providers for not reporting
suspected abuse include: feeling the situation is a private matter; fear
of reprisal or law suit for defamation or breach of confidentiality;
acceptance of the woman's often plausible "excuse" for her injuries;
and a reluctance to enter into a field commonly felt to be the domain
of the social services. a85

However, many commentators support reporting statutes. It is
believed that if health care providers report to the authorities, then
the authorities can stop the violence before it escalates further.186

Some commentators believe that because of the cycle of abuse, the
women are incapable of pressing charges and that a third party needs
to intervene. 87

between Need and Availability of Services, 3 ACAD. EMERGENCY MED. 246 (1996); Jones, supra
note 7, at 197-98.

179 See Varvaro & Gesmond, supra note 178, at 17. This study found that the health care
providers who had been trained as part of the study has a positive response to the training, and
found it important and useful in their day to day practice. Id. at 21.

180 See Delahunta, supra note 178, at 74.
181 See Birnbaum, supra note 178, at 246.
182 Twenty-eight of thirty-two. See id.
183 See id. Non-traditional working hours are hours other than weekdays from 9 a.m. to 5

p.m.
184 See id. ("Approximately nine of ten victims of domestic violence presented to the ED

[emergency department] during hours when only about one hospital in ten can provide the spe-
cial services these patients require.").

185 See Mooney & Rodriguez, supra note 66, at 87; Jones, supra note 7, at 197-98.
186 See Jones, supra note 7, at 197; Sachs et al., supra note 135, at 492-93 (this is an impor-

tant goal, and one that is statistically supported. One study found "that 44% of female domestic
violence homicide victims had visited an emergency department within 2 years of their
murders").

187 See Ky. REV. STAT. ANN. § 209.090.
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This theory is flawed for two reasons. First, it appears to be
based on Lenore Walker's theory of a cycle of abuse and learned help-
lessness.' This theory was proposed to explain why women did not
leave abusive partners. 18 9 The theory was not intended to entrap
women in a system that prevents them from taking control. In order
to escape the abusive situation, a woman has to break the cycle of
violence.1 90 An excellent way to do this is for the woman to take con-
trol of the situation.191 By forcing a third party into the situation,
reporting statutes perpetuate the cycle of victimization instead of
empowering the woman and enabling her to take control of her life. 92

Second, police departments, for a variety of reasons, usually do
not appropriately respond to domestic abuse situations. 93 Police
departments are often overworked 94 and may believe that other
crimes are more "urgent" than a "domestic" call. 195 In addition, many
of the stereotypes discussed above persist in law enforcement agen-
cies.1 96 Police are often hesitant to respond to domestic abuse calls,
and when they do, they do not always arrest the abuser.1 97 If the
abuser is arrested, charges may not be pressed, or if they are, the

188 See supra note 34; see also Mooney & Rodriguez, supra note 66, at 103-05.
189 See DeSoto, supra note 34, at 55; see also supra note 34 and accompanying text.
190 See DeSoto, supra note 34, at 55; see also supra note 34 and accompanying text.
191 See Mooney & Rodriguez, supra note 66, at 104-05.
192 See id.
193 See Sachs et al., supra note 135, at 493; SIPE & HALL, supra note 135, at 249; Mooney &

Rodriguez, supra note 66, at 106.
194 See Sachs et al., supra note 135, at 493.
195 See Sparks, supra note 29, at 39. Sparks states that:

Research conducted with on-duty rank and file officers in Phoenix, Arizona, found that
the reasons given by individual officers for their reluctance to respond to calls for aid
from battered women ... include[d] danger, fear of being sued, low probability of prose-
cution, failure of wives to follow through on complaints, and 'antipathy towards 'social
work' versus crime fighting.'

Id.
196 James Truss explained the problems that women continue to face. He stated:

One-half of the women responding to the Task Force's judicial survey believed that law
enforcement officers frequently do not take domestic violence seriously enough. More-
over, significant percentages of the attorneys and judges responding to the surveys indi-
cated that law enforcement attitudes frequently discourage victim cooperation in
domestic violence cases. Far too often, women victims of domestic violence encounter
police officers who treat domestic violence as non-serious, non-criminal, or as a private
matter best settled within the home. These misconceptions of domestic violence contrib-
ute to officer's failure to arrest men abusing their wives or violating protective orders.
This practice not only leaves victims unprotected, but also reinforces abuser's beliefs that
their behavior is appropriate.

Truss, supra note 24, at 1188-91.
197 See Sparks, supra note 29, at 35.
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abuser may still not be prosecuted.198 It has been proposed that the
best way to prevent abuse is to arrest and prosecute the abuser
because this action will deter further abuse. 99 However, victims
groups and abused women do not agree since the prosecution rate of
abusers is very low.20 They claim that the abuser will only abuse
again, and more violently because a woman risks the potential for
increased abuse if she attempts to leave.0 1

Mandatory reporting statutes may not be effective legally. Many
abused women do not press charges against their batterer.20 2 This has
led some states to debate the implementation of "no-drop" policies,
which are promoted because they make it impossible for the abused to
drop the charges, thereby protecting her from possible retaliatory vio-
lence.20 3 However, opponents to "no-drop" policies argue that these
systems disempower women who may be able to use the possibility of
dropping charges as a negotiating tool.2°4

This failure "to follow through to testify in court" may be attrib-
uted to the fact that the woman had no control in the initial investiga-
tion of the charges.20 5 If a health care provider reports suspected
abuse in a state that does not require the woman to press charges, the
state may then investigate the charges and determine if an arrest is
warranted. If the abuser is arrested, but the woman refuses to testify,
there is little chance of a prosecution.0 6 In a state where the woman is
required to press charges, she may not do so, and then the charges
would have to be dropped.20 7 In either case, the state will have spent
resources on a case that may not even get to trial. This is an ineffec-
tive use of judicial resources.

Many reporting statutes are passed with the best of intentions.2 08

However, these statutes are in fact detrimental to abused women.

198 See id. at 44.
199 See Jones, supra note 7, at 197 n.17.
200 See Mooney & Rodriguez, supra note 66, at 105.
201 See DeSoto, supra note 34, at 61.
202 See Panel on Research on Violence against Women, NATIONAL RESEARCH COUNCIL,

UNDERSTANDING VIOLENCE AGAINST WOMEN 118-19 (Nancy A. Crowell & Ann W. Burgess,
eds., 1996); Davidhizar & Newman-Giger, supra note 54, at 147; Sparks, supra note 29, at 43.

203 See NATIONAL RESEARCH COUNCIL, supra note 202, at 119.
204 See id.
205 See Davidhizar & Newman-Giger, supra note 54, at 147.
206 See NATIONAL RESEARCH COUNCIL, supra note 202, at 119.
207 See Sparks, supra note 29, at 43; NATIONAL RESEARCH COUNCIL, supra note 202, at

119.
208 See Mooney & Rodriguez, supra note 66 (referring to the California reporting statute).
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These statutes can increase the incidence of violence and perpetuate
the cycle of victimization abused women desperately need to break if
they are to escape an abusive relationship. In addition, mandatory
reporting statutes are a drain on the justice system because of the
number of cases where the abused woman refuses to testify.

E. Benefits and Shortcomings of VAWA

Many have enthusiastically approved of VAWA and its potential
benefits for women."°9 VAWA provides a civil rights remedy for indi-
viduals who are victims of gender motivated violence.2"' This legisla-
tion is invaluable for abused women. It provides them with a civil
action against their abusers and, if successful, plaintiffs can receive
compensatory and punitive damages as well as attorney's fees.2 11 The
full effects of this legislation have not yet been realized and most of
the legal controversy surrounding this act to date has dealt with its
constitutionality.

212

Critics have been quick to point out shortcomings of VAWA. In
addition to the constitutional argument21 3 critics have claimed that
VAWA is too limited and therefore excludes many of the victims it
purports to assist.214 At least one commentator has claimed that by
requiring a "crime of violence," VAWA fails to effectively encompass
a large percent of intimate partner abuse.215 It is argued that women
suffer physical abuse from acts which may not constitute a felony, and
are also susceptible to various forms of abuse and coercion which may
not be physical at all.216 Therefore, because of VAWA's narrow defini-
tion of the necessary violent act, many abused women will not be able
to use this remedy.

VAWA also requires that the crime of violence be motivated by
gender animus.2 17 Critics claim that this is too great a burden for vic-
tims of intimate violence to prove, and therefore VAWA cannot be

209 See supra Part V.C.
210 See Goldscheid & Kraham, supra note 75, at 505, 508; See also VAWA §13981.
211 See Goldscheid & Kraham, supra note 75.
212 See supra Part IV.B.1.
213 See supra Part IV. (discussing why the constitutional argument fails).
214 See Busch, supra note 25, at 9.
215 See id. at 9-10 (a crime of violence is defined to mean an act or series of acts that

"would constitute a felony and would come within the meaning of State or Federal offenses
described in section 16 of Title 18 of the United States Code").

216 See id. at 9-11.
217 See id. at 14.
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used effectively.218 It is argued that VAWA misses violence perpe-
trated against women because of certain ingrained gender roles and
stereotypes. 219 Due to the nature of intimate partner abuse, these crit-
ics claim that the abused will not be able to show the dispute was not
simply a family dispute.22 ° In addition, intimate partner abuse is very
different from other civil rights violations and hate crimes in the sense
that the abuser and abused are by definition in an intimate relation-
ship. Often, two people involved in an abusive relationship are very
affectionate in public, which can make proving gender animus on the
part of the abuser overly difficult.221

If one accepts the theory behind the passage of reporting statutes,
one could argue that VAWA expects too much of abused women.
VAWA requires the abused woman to sue her abuser.222 Abused
women who are fleeing their abuser are often financially unstable, and
mounting a lawsuit requires resources.

In addition, if one allows Dr. Walker's theories on the cycle of
violence to be taken to an extreme, one could argue that abused
women are unable to take the necessary initiative required to sue their
abuser due to their pervasive "learned helplessness. ' 223 Therefore,
VAWA would be seen as useless, and requiring abused women to do
something they are incapable of doing. This underestimates women
and their strength. If, as a society, we accept that abused women are
helpless, and the women themselves accept this proposition, then the
cycle will not be broken.224 Dr. Walker's theories are an explanation
and demonstration of the horrible predicament in which abused
women find themselves.

However, if we see VAWA as a tool of empowerment, then
according to Dr. Walker's theory, the cycle would be broken when the
abused woman was able to sue. She would be taking control, would
be empowered to act on her own, and would no longer be helpless.
This is not to underestimate the immense strength it will take abused
women to sue under VAWA. If anything, VAWA celebrates their

218 See id. at 13-14.
219 See id. at 14; Brooks, supra note 47, at 80.
220 See Busch, supra note 25, at 16.
221 See id. at 16-17.
222 See id. at 6.
223 See Mooney & Rodriguez, supra note 66, at 104; Jones, supra note 7.
224 See DeSoto, supra note 34, at 55-57.
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actions even more for it realizes that the filing of a suit is a key step
toward independence and the breaking of an age-old cycle.

In addition to the benefits VAWA provides in terms of empower-
ing the woman, it may be more legally effective than mandatory
reporting statutes. There is evidence to suggest that "victim-initiated"
complaint policies serve a protective function for the abused.225 When
the abuse survivor is in control and initiates the complaint proceed-
ings herself, there is good reason to believe that she will have a proce-
dure or policy in place to leave the batterer.226 Therefore, she will not
be as likely to be pressured by the defendant or his attorney to dismiss
the case, which is currently a problem. 227 Thus, cases brought under
VAWA are more likely to be adjudicated compared to cases initiated
by a third party that are brought under mandatory reporting statutes
and "no-drop" policies.

VAWA cases also ensure a more efficient use of judicial
resources. There is a chance that a health care provider, operating
under a mandatory reporting statute, could report a suspected case of
abuse that was not legitimate. This would mean an investigation into
a non-existent case.228 In addition, there is the possibility the case will
not be able to proceed to trial because the abused refuses to get
involved. Under VAWA, this will not occur.229 The abused herself ini-
tiates the proceeding, thereby ensuring her involvement. Because the
woman is the one who needs to initiate the proceeding and expend
her own resources in the process, there is a good chance that cases
brought under VAWA will be meritorious claims.

F. Ways the Shortcomings of VAWA Can Be Overcome

VAWA requires the abuse survivor to file a suit on her own,
which is a very daunting task. For VAWA to be effective, education is
necessary. Health care practitioners can and do play a very important
role in the prevention of abuse. Women in the Mooney and Rodri-
guez focus group wanted their health care providers to ask direct

225 See NATIONAL RESEARCH COUNCIL, supra note 202, at 119.
226 See Sparks, supra note 29, at 43-45; NATIONAL RESEARCH COUNCIL, supra note 202, at

119.
227 See Sparks, supra note 29, at 43.
228 This is not to suggest that investigators should not investigate reports of abuse. It is

merely to suggest that the possibility exists of non-meritorious reports.
229 This is not to suggest that all cases brought under VAWA will be meritorious claims.

There, of course, exists the possibility that some cases brought under VAWA will be unfounded.
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questions about abuse and have resources available.230 Women have
to learn that the resources exist to help them, even if they are not
ready to currently take advantage of VAWA.

As part of the statute, Congress allocated money for a range of
educational and training programs.231 These programs must be estab-
lished if VAWA is to be utilized to its full potential. Women's groups,
immigrant organizations, churches, and community groups should all
have information available to women about the existence and poten-
tial uses of VAWA. It is imperative that social services agencies be
knowledgeable about VAWA and be able to give women the informa-
tion they desire.

In addition, legal advocates must be aware of VAWA and how
claims are filed under the statute. This is especially true for organiza-
tions such as legal aid that routinely deal with abused women and
women who lack financial resources.

Judicial and police responses to claims of abuse must be increased
if any form of the intimate partner abuse statute is to be successful.
Commentators have argued that judges and police officers do not
know how to respond adequately to a situation involving intimate
partner abuse.232 If legislative attempts at remedying intimate partner
abuse are to be successful, judges, prosecutors, and police officers
need to realize the complexities, sources, and severity of the prob-
lem. 2 33 According to James Truss, "[t]hese realizations will occur, if at

230 See Mooney & Rodriguez, supra note 66, at 99-100.
231 See Brooks, supra note 47, at 74.
232 See Truss, supra note 24, at 1183-1200. Women reporting to the survey believed that

"law enforcement officers frequently do not take domestic violence seriously enough." Id. at
1189. In addition, he states that judges "demonstrate a dangerous lack of understanding of
domestic violence, evidenced by judicial practices such as using mediation in cases involving
domestic violence, issuing mutual protective orders when only one party has been abused, and
unnecessarily delaying hearings for domestic violence cases." Id. at 1197. Truss also states that
certain judges go so far as to blame victims for their abuse. Id. at 1198. The situation is so
severe that he stated:

During the thirty seconds required to read this conclusion, two women will endure the
physical and emotional terror of an abusive partner's rage. They may be slapped, hit, spat
upon, shot, stabbed, strangled, thrown, bitten, smothered, or raped. They may be
threatened with any of the above. They may now be dead, or perhaps not. They may
glimpse a tear in the webs of domination weaved [sic] around them. They might decide to
seek legal help. Their safety will depend upon the legal system's recognition of, and
response to, their plight. Will the legal system respond effectively? Will it respond at all?

Id. at 1205. See also Developments in the Law: Legal Responses to Domestic Violence IV: Mak-
ing State Institutions More Responsive, 106 HARV. L. REV. 1551 (1993) (addressing develop-
ments intended to improve state actors responses to domestic violence).

233 See Truss, supra note 24, at 1202.
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all, only through education about the dynamics of violent relation-
ships, which reveal that the abused woman is the subject of male
domination."

234

Finally, VAWA should be amended to include a wider range of
harms. This is not to suggest that VAWA as it is currently written is
completely without merit, merely that there are some areas which
need improvement if VAWA is to be truly effective in remedying inti-
mate partner abuse. VAWA should be amended to include more than
just "crimes of violence. '235 By limiting the scope of VAWA to cover
only crimes of violence, many other forms of abuse that do not
amount to felonious assaults are omitted from protection.

VI. CONCLUSION: VAWA Is SUPERIOR LEGISLATION

VAWA empowers women. By requiring women to initiate their
own claims against their abusers, it ends the cycle of violence. By con-
trast, mandatory reporting statutes actually perpetuate the cycle of
victimization and learned helplessness. Mandatory reporting statutes
require health care providers to report suspected abuse, even if the
abused does not want the report to be made. In essence, this is saying
to the abused that she is incapable of looking out for herself; thus, the
state must get involved. The report could then lead to an investiga-
tion of the suspected abuser. If the abuser were to find out about the
investigation, it could lead to increased violence since there is evi-
dence that abusers abuse even more when they feel threatened. In
addition, VAWA increases judicial economy because claims that are
filed under VAWA will not suffer the problem that occurs when the
abused refuses to testify or press charges.

234 See id. at 1203.
235 See supra notes 215-16 and accompanying text.
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