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I am here to share why most home schoolers and many private
schoolers oppose vouchers. I feel uncomfortably like the man who
stands up when the priest says, "If any man knows why these two may
not be lawfully joined in holy matrimony, let him speak now or for-
ever hold his peace." It is an uncomfortable role. Nevertheless, it is
better to speak now than to regret it later.

I want to give you the reasons why home schoolers are strongly
opposed to vouchers. We are for academic freedom and we are for
economic freedom, but we oppose vouchers. I often find that when
people cannot rebut an argument, they attack the motives instead. So,
before I discuss our reasons, let me share my motives. Let me share
where I am coming from, personally, on the issue of school choice.

My parents have six sons. I was raised in Boone County, West
Virginia. My dad made $6,000 per year. I was enrolled in the third
worst county school system in the state of West Virginia. West Vir-
ginia had the third worst state school system in the United States of
America. I was utterly wretched. By the grace of God, I somehow
got a four-year scholarship to an expensive boarding school in New
Hampshire. My life was changed forever. I went from there to
Dartmouth College and then to Harvard Law School. I stand before
you today, a successful product of school choice. I will be eternally
grateful for the gifts I have received from others.

I am passionate about providing educational opportunities for
families that are as poor as mine was. But my passion goes further. I
did not start off in West Virginia. I was born in Alabama, but in 1960,
in Selma, Alabama, the Ku Klux Klan burned a cross on our family's
lawn. My father was fired from his job as a Presbyterian pastor, and
we were run out because of his involvement with black people. He
took a job in Wise County, the very western tip of Virginia, where my
father was the pastor of two churches. One was a white church, which
paid 80% of his salary. The other was a black church, where he spent
80% of his time. It did not take too long for my dad to get fired again.
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From my childhood, as a result, I have had a passion for equal
opportunity for the poor and for African-Americans. As an adult, I
have been able to put that passion into practice. My wife and I have
been home schooling for the last 13 years, and I have worked at Home
School Legal Defense for almost 7. As an individual home schooler
or as a leader in the home school community, I have had a chance to
open the doors of school choice for families who could not afford
traditional private education. I could not possibly count how many
single mothers, welfare families, African-Americans, and others we
have helped. Often that has meant finding financial and practical
assistance for these families. Usually that assistance has come from
within home school and church communities on a very local level.
Each of these has been a victory for school choice, winning real educa-
tional opportunity for families who are trapped in our present, failing
system.

I am Protestant, but I love what the Catholic Catechism has to
say about a parent's right to direct the education of their children. It
says:

As those first responsible for the education of their children, parents
have the right to choose a school for them which corresponds to their
own convictions. This right is fundamental. As far as possible parents
have the duty of choosing schools that will best help them in their task
as Christian educators. Public authorities have the duty of guarantee-
ing this parental right and of ensuring the concrete conditions for its
exercise.'

We are here together today because we agree that children
deserve a chance, and that parents need a choice. Parents have a fun-
damental right to direct the education of their own children. I am
with you in the battle for school choice because I believe governments
have a moral obligation to "ensure the concrete conditions for its
exercise."2

I trust you can see, therefore, that I am for the poor. I am for
African-Americans. I am for Catholic parents. I am for school
choice. But I am still against vouchers. How come?

Catechism of the Catholic Church, para. 2229.
2 Id.
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I wasn't always against vouchers. When I went to Harvard Law
School in 1989, I was very much in favor of them. Every student at
Harvard Law School has to write a third-year paper, the rough
equivalent of a master's thesis, and I set out to do mine to make the
case for vouchers. I began to research the history of American educa-
tion law for that purpose. The more I studied the history of education
in America, and especially the history of how government has inter-
sected with education, the more doubts I accumulated. Time and time
again, I found that government-funded education was a means of
imposing majoritarian values on a resisting minority. We all know
that "the hand that rocks the cradle rules the world." It slowly
dawned on me that schools are the most powerful possible instru-
ments for gaining long-term control over a democracy. The hand that
inculcates the values of the next generation through schooling can
dominate the political process forever. I won't bore you with the
details of my historical research, but I became persuaded that almost
every intersection of government and education yielded the same
result: majoritarian control of values.

Now, there may be those who have no objection to majoritarian
inculcation of values. After all, every society on the planet earth,
from the dawn of time to now, has done its level best to inculcate
certain values in its population. Whether this is done by totalitarian
power, as in the Soviet Union or Communist China, or through an
established church, as in the United Kingdom or much of Europe, or
through public schools, as in the United States, it is the way things
have always been done. But that doesn't make it right.

Stephen Carter is a distinguished moderate-to-liberal Yale law
professor. He writes:

The group in power believes that the purpose of schools is to persuade
the children of the other side that the other side is wrong. The pur-
pose is clothed in the gentle language of preparing young people to be
adult citizens of the republic, but the clothing should not distract us
from the argument underneath: good adults are, by definition, those
who think the way the dominant group does, and this truth is the same
whether the dominant group is nativist Protestants in the nineteenth
century, progressive intellectuals at the beginning of the twentieth,
anti-Communist populists in the middle of this century, or theorists of
liberalism today. Each group knew from the start of the battle that it
was right, and each group was entirely sincere in its insistence that it
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was only providing tools, and each group, astonished at the vehe-
mence of the opposition, assumed that the only reason could be that
the opposition was evil. Whereas the truth, in each case, was that the
opposition loved its children, and would not easily allow them to be
sacrificed to somebody else's comprehensive view. 3

Professor Carter is black, and therefore may be particularly sensitive
to the dangers of the tyranny of the majority. Home schoolers,
because we are a tiny minority (only 2% of the American population),
are equally sensitive. We love our children, and will not allow them to
be sacrificed to somebody else's grand plan.

We love our children, but we love our country, too. Home
schoolers know that free minds are the best defense of a free people.
Home schoolers believe that government control of education poses a
direct threat to that freedom. Home schoolers generally believe in
free markets, too. But we fear that vouchers have a terrible potential
to disrupt existing free market education.

Free minds and free markets are hard at work in education. Pri-
vate school enrollments are up, at least in rural and suburban
America. For-profit educational services, like the Phonics Game or
Sing Spell Read and Write, are being advertised and sold nationally.
Sylvan Learning Centers and other supplementary educational serv-
ices are growing rapidly.

If nothing happens to disrupt this newly emerging free market in
education, we can expect to see truly fundamental changes in the way
that American children learn. Home schooling has been growing at
about 15% per year for at least the last 10 years, and barriers to entry
keep falling. Parents are finding amazing new ways to provide a high-
quality, low-cost education to their own children. Educational tech-
nology is booming, with multi-media software products bringing the
Information Revolution into the hands of every family that can afford
a new computer for $999 - or a used computer for $200 or less. Dis-
tance learning over the Internet is coming into its own, as well as
video-taped courseware from some of the best teachers in the world.
Families are pooling their resources in co-op schools, in which one
parent leads group discussions two days each week while others coor-
dinate field trips and crafts. Without the distorting influence of extra-

3 Parents, Religion, and Schools: Reflections on Pierce, 70 Years Later, 27 SETON HALL L.
REV. 1194, 1223-24 (1997).
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neous governmental controls, good old-fashioned American ingenuity
is discovering how to deliver education for hundreds - rather than
thousands - of dollars per year. And the education is high in quality.
According to the brand-new study by Larry Rudner4 , home schoolers
in elementary school average a full grade ahead of their public school
age-mates. By the time they get to eighth grade, home schoolers
score, on average, four whole grades ahead of the kids in public
schools. This is a new paradigm in education!

Unfortunately, the free market works best for those who have
money; and not everyone has money. Private school enrollments are
up in rural and suburban America, but things are grim for the inner-
city private schools that have served so many disadvantaged children
for so long. Single parents have little money to spend on multimedia
technology or tutorial services, and little time to invest in after-school
education or home schooling. There are too many children falling
through the cracks.

That's why so many of us are fighting for some kind of choice for
poor families. We have made incremental gains, such as "public
school choice," or "charter schools," and, more recently, what I call
"welfare vouchers." Welfare vouchers are means-tested vouchers for
poor families in failing school systems. But it has been a fight, and a
bitter fight, too. Even our victories have been bitter. From what I
have heard of Milwaukee and Cleveland, welfare vouchers are given
out grudgingly at best. In the bad old days of desegregation, the
South used the phrase "massive resistance" to describe its policy of
dealing with court-ordered desegregation. Bureaucracies always tend
to be frustrating, but a hostile bureaucracy has ways of making you
wish you had never been born. Last time I checked, Milwaukee's
voucher-receiving schools were struggling to fend off about 300 pages
of proposed regulations. Charter schools in Washington, DC are
under fire from the public school bureaucracy. According to a story in
the Washington Times this Tuesday, the "monitoring team" which
oversees charter schools focuses on rigorously enforcing rules and reg-
ulations instead of whether children are being well educated.

According to one charter school operator, "It's not about educa-
tional content, it's about making sure all the i's are dotted and all the

4 Lawrence M. Rudner, Ph. D., Scholastic Achievement and Demographic Characteristics of
Home School Students in 1998, 7 EDUCATIONAL POLICY ANALYSIS ARCHIVES 8 (http://epaa.asu.
edu).
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t's are crossed. The Bureaucrats hate the notion of charter schools,
and they do not whitewash that fact. The Times does not give the
name of this charter school operator. The operator asked not to be
identified by name. The operator cited "fear of retribution" as the
reason. I call it "massive resistance."

Remember the Battle of Gettysburg? That monumental three-
day battle was lost when Robert E. Lee sent the Southern troops
charging out across an open field into concentrated Union fire. Pick-
ett's Charge may well have been the single event that tipped the out-
come of the war. Today, voucher supporters are charging across an
open field into equally concentrated fire of anti-choice activists.
Vouchers provide anti-choice activists every possible chance to kill
educational choice or mutate it out of recognition. You and I could all
sit down together and draft an ideal voucher bill ... but by the time
the House and Senate Education Committees, the State Department
of Education, the local school districts, and the liberal courts get done
with a voucher bill, it is likely to be mortally wounded. In fact, if it
survives at all, it may do more to harm free minds and free markets
rather than help them.

Some of you may be thinking, "Okay, so it's a choice between
two evils. I'll take my chances with government control tomorrow if I
can deliver children from this nightmare today." I respect that argu-
ment. I've made that argument myself. But we don't just have to
choose between those two evils. Vouchers aren't the only way to help
the poor. There are alternatives. We don't have to repeat Pickett's
Charge.

One good alternative is Arizona's Scholarship Tax Credit. Tax-
payers can donate up to $500 of their own money to a private scholar-
ship fund, and take that money as a dollar-for-dollar credit on their
state income tax. These private scholarship funds are then free to
make that money available to poor children, with minimal govern-
ment controls. The teachers' union and other enemies of school
choice naturally opposed this, and filed a lawsuit. Elliot Mincberg
represented People for the American Way in that suit. He argued that
scholarship tax credits violate the federal constitution, but the Ari-
zona Supreme Court disagreed with him.' It found a legitimate secu-
lar purpose - educating children. It found that the primary effect of
the law was to benefit families, students, and philanthropists, not to

5 Kotterman v. Killian, 972 P.2d 606 (Ariz. 1999).
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benefit sectarian schools. And it only took nine-and-one-half lines of
discussion for the court to rule that private scholarship funds created
no "excessive entanglement" between government and religion.
Under the three-pronged test of Lemon v. Kurtzman,6 this law does
not violate the federal Establishment Clause.

So much for the federal constitutional claims. Under state consti-
tutional law, the case against choice is much stronger. Let's take a
brief detour through the ugly side of the history of American educa-
tion law to see why this is so.

There was a wave of anti-Catholic bigotry in the mid-nineteenth
century that almost culminated in a federal constitutional amendment.
In 1875, President Ulysses S. Grant urged Congress to enact a consti-
tutional amendment that would preclude state funding of private -
that is, Catholic - schools. Representative John Blaine responded by
drafting the Blaine Amendment, which just missed getting the neces-
sary two-thirds of the votes in the Senate. They were close, but the
Constitution was not amended to rule out aid to private schools. By
implication, this would seem to mean that state aid to private schools
does not violate the federal constitution. The anti-choice activists
ignore this history just like they ignore recent cases of the Supreme
Court. They insist on reading the federal Constitution as if the Blaine
Amendment had passed, rather than failed.

The Blaine Amendment got two-thirds of the votes in the House,
but just missed getting two-thirds in the Senate. Unable to amend the
federal Constitution, Congress used its power over incoming states to
force Blaine Amendment language into many state Constitutions.
Between 1877 and 1917, anti-choice language was adopted in whole or
in part in twenty-nine state constitutions, especially in the Western
territories seeking statehood during this time. Congress would not
permit a state to join the union unless it prohibited state aid to private
schools. This anti-choice trend reached its logical conclusion in 1915,
when Oregon banned private schools altogether. It was the Ku Klux
Klan and the Masons who initially proposed the legislation. Their
argument on the referendum ballot read:

Our nation supports the public school for the sole purpose of self-
preservation. The assimilation and education of our foreign-born citi-
zens in the principles of our government, the hopes and inspiration of

6 403 U.S. 602 (1971).
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our people, are best secured by and through attendance of all children
in our public schools. We must now halt those coming to our country
from forming groups, establishing schools, and thereby bringing up
their children in an environment often antagonistic to the principles of
our government. Mix the children of the foreign-born with the native-
born, and the rich with the poor. Mix those with prejudices in the
public school melting pot for a few years while their minds are plastic,
and finally bring out the finished product - a true American. 7

The Supreme Court struck this down in Pierce v. Society of Sis-
ters.8 The Court recognized the constitutional dimension of the right
of parents to direct the education of their children, and saved private
religious schools from complete extinction. This one decision put the
brakes on fifty years of anti-Catholic majoritarian rule, but it did not
heal the scars on our body politic. School choice legislation usually
faces a minefield of Blaine Amendment provisions at the state level.
Our worthy adversaries will do their very best to make sure that
today's anti-religious judges get every chance to interpret yesterday's
anti-Catholic constitutions in the way most likely to kill - or maim -
school choice.

Given the Blaine Amendment, you can see why the teachers'
union attacked the Arizona Scholarship Tax Credit on state constitu-
tional grounds. The Arizona Constitution says, "No public money or
property shall be appropriated for or applied to any religious worship,
exercise, or instruction, or to the support of any religious establish-
ment."9 The opponents of choice argued that a tax credit is "state
money" because the state has "quasi-ownership" of all money that is
not taxed. The Arizona Supreme Court rejected this argument. "We
cannot say that the legislature has somehow imposed a tax by declin-
ing to collect potential revenue from its citizens."'"

Home schoolers would agree. State money is under state control.
Taxpayer money is under taxpayer control. The opponents of choice
argue that a tax credit is the same as a state expenditure because it
costs the same amount, but the critical element of control - the deci-
sion to spend or not to spend - remains firmly in the hand of the
taxpayer, not the State. That element of control makes a critical con-

7 Oregon School Cases - Completed Record, 732 (1925).
8 268 U.S. 510 (1925).
9 Article II, section 12.
10 Kotterman v. Killian, 972 P.2d at 621.
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stitutional difference. That is why the Home School Legal Defense
Association is for educational tax credits and deductions, but against
government payments for private education. State money, state
control.

Tax credits are fine for people who pay taxes, but it is the families
who don't pay taxes who need new choices. That's why something
like a Scholarship Tax Credit is so important. It provides a non-gov-
ernmental source of money for private choices which fuels the free
market without distorting it. Let's look at the numbers for a moment.
Each dollar that a family gives saves them one dollar on their state
income taxes. That money goes to the scholarship fund, which
requires the poor family to pay, on the average, about half the cost of
a private education. Thus one tax dollar is matched by one dollar
from the poor family. The poor family now chooses from the avail-
able schools, but because they are paying half, they have a strong
incentive to get the highest possible quality at the lowest possible cost.
In the current market, poor families tend to choose private schools
that cost around half of what the public schools cost. Each tax credit
dollar is thus matched by one family dollar, and these two dollars of
private education buy four dollars' worth of public school education.
From a budget standpoint, therefore, each one dollar of tax credit
yields four dollars of public school savings. This is a great bargain!
Given these numbers, every taxpayer ought to claim this tax credit
just to lower their overall taxes.

So far, Arizona is the only state to provide income tax credits for
donations to private scholarship funds, but this is an idea whose time
has come. Most of you are familiar with the Children's Scholarship
Fund, formed by philanthropists Ted Forstman and John Walton.
These men donated $100 million of their own money, and have col-
lected $70 million in matching funds to make private education avail-
able to poor children in 40 cities and two entire states. That may seem
like a lot of money, but it is really only a drop in the bucket. In Jersey
City, New Jersey, for example, the Fund should be able to help 300
children go to private school next year. That's only 300 out of 45,000
children in Jersey City, however. If New Jersey enacted a scholarship
tax credit law like Arizona's, however, the Children's Scholarship
Fund and other funds like it would be able to provide thousands of
scholarships in Jersey City.

1999/2000]
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Scholarship tax credits can provide real opportunity for poor chil-
dren, and they do it without disrupting the private school market.
Demand for private and home education will certainly go up, but the
demand won't be distorted by extraneous government regulation.
Families will still pay a portion of the private school costs, which
should keep inflationary pressures down. Middle-class vouchers, by
contrast, are almost certain to wreak havoc on the existing small pri-
vate schools.

I have two brothers who are principals of church schools. They
struggle very hard to make ends meet. Each of the parents of children
who attend these schools sacrifice deeply to pay their tuition. What
changes if middle-class vouchers become available? Voucher money
will go to those private schools that meet the state's reasonable crite-
ria, but not to those which do not. Those criteria might be completely
value-free, such as a requirement that all teachers be certified, or all
schools be accredited. The criteria might be that vouchers only go to
"non-sectarian schools." Or they might be as "politically correct" as
Iowa, which requires accredited private schools to teach a "multi-cul-
tural, gender-neutral" curriculum. Let's take the very simple case
where vouchers only go to private schools with certified teachers.

Both of my brothers currently have teachers in their schools who
are not certified. Would they fire those teachers and hire new ones?
Or do they keep their faculty as they are, and wait to see how many of
their students come back next year? Families that have been sacrific-
ing thousands of dollars each year would find it hard to justify spend-
ing those thousands on private tuition at a school that doesn't even
have certified teachers, when they can get a free ride at a school that
does. Both my brothers would face a grim choice: fire the successful
(but uncertified) teachers and hire new teachers simply because they
have the state's certificate, or else go broke next year. If middle-class
vouchers come with strings attached, they completely change the eco-
nomics of small private schools.

Do they really have to come with strings, though? Many voucher
supporters try to enlist home school support by promising that the
vouchers won't entail any new regulations of private or home schools.
This promise is easy to make, but very, very hard to keep. Remem-
ber: we are under continuous encircling fire from the enemies of
choice. If they can't kill a voucher bill, they still have ample motive,
opportunity, and means to sabotage it. The polls show conflicted vot-
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ers: they want better choices for poor children, but react instinctively
against any public funding for "racist" or "bigoted" schools. Fifty-one
percent of the voters will always insist on attaching strings to any
money that flows out of the state treasury, and poll-driven legislators
are all too willing to help them do it, especially in states with Blaine
Amendment language.

In 38 states, the state constitution prohibits direct aid to private
sectarian schools. Even if a clean voucher bill somehow got past both
houses of the Legislature and was signed by the governor, the courts
might still sever funding for "secular" schools from funding for "sec-
tarian" schools, keeping the one and cutting the other. This would
sharply tilt the playing field against today's struggling church schools.
My brothers would lose many of their students to voucher-funded sec-
ular schools.

Home schoolers fear that when push comes to shove, our fellow
school choice activists will ignore the danger to the educational free
market and agree to various "reasonable compromises" in order to
get enough votes to get their vouchers. The original draft of a voucher
bill may be everything we could want - but what happens when it
gets close to midnight on the last day of the legislative session and it is
only a few votes shy of passage? That is the dangerous hour when the
"no-strings-attached" bill is most likely to mutate into an "secular
schools only" or a "certified teachers only" bill. That is when tax-
funded benefits would swamp the fragile free market. And that - to
be brutally frank - is when home schoolers would activate all their
telephone trees to kill bad legislation. And that would be disastrous.

My job here today is to keep that disaster from happening.
Home schoolers are for school choice. We are for poor and disadvan-
taged families. We are wholeheartedly with you in this fight - but
not at the cost of free minds or free markets.

Thirty-eight state constitutions expressly prohibit the use of state
money for the benefit of sectarian schools. Vouchers are state money.
In some states, at least, the state supreme courts can be expected to
shoot down voucher plans on state constitutional grounds. In other
states, school choice activists will limit vouchers to "non-sectarian
schools" in order to avoid such a result. Does it really make sense to
charge head-on into this constitutional machine-gun nest? The Ari-
zona court has ruled that tax credits are not "state money," that pri-
vate choices are not government appropriations, and that scholarship
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funds are not "religious schools." The Arizona plan provides real
choice for real children today. It opens the door for private philan-
thropy, like the Children's Scholarship Fund, without inviting the
camel's nose of government control into the tent. It drives the anti-
choice opposition crazy because (1) it is constitutional and (2) it
works. And it makes home schoolers stand up and cheer, because it
finally opens opportunity for the children who need it most.

To conclude, most home schoolers are for school choice plans like
Arizona's, because they provide real opportunity for poor families
now, without jeopardizing free minds or free markets. We oppose
middle-class vouchers because they invite government control of pri-
vate education, disrupt the existing private school markets, and appro-
priate "state money" in a way that raises very troubling questions
under the constitutions of thirty-eight states. At best, home schoolers
will hold their noses and not oppose a voucher plan in their state. At
worst, the home school community will actively mobilize to kill it.

We are in a battle, and we are in it together. We are for school
choice, and we want, with all our hearts, to be part of a victorious
coalition that fundamentally improves the way that Americans edu-
cate their children. Home schoolers are eager to flood the legislatures
with calls for free minds and free markets in education. But we are
also willing to do what we must to oppose any bill that threatens that
freedom. That's why we urge each person here to be for school choice
- but against school vouchers.
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