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I. INTRODUCTION

By all accounts, the debate over the constitutionality of public
tuition vouchers for religious schools has reached a fevered pitch.
Courts in five states-Wisconsin,1 Ohio,2 Vermont, 3 Maine,4 and Flor-
ida-have ruled or are expected to rule on their validity, and the
decisions rendered thus far have been hotly contested and sharply
divided. Proposed legislation in several other states promises to add
fuel to the fire,6 and the leading Republican presidential candidate has
gone so far as to make vouchers a (modest) part of his platform.7 In
light of this flurry of activity, it seems inevitable that the Supreme
Court will enter the fray; the only question is when.

As one might expect, the usual suspects have weighed in on the
issue. Libertarians, social and religious conservatives, inner-city fami-

I Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998), cert. denied, 119 S. Ct. 466 (1998); Miller
v. Benson, 878 F. Supp. 1209 (E.D. Wis. 1995), vacated, 68 F.3d 163 (7th Cir. 1995).

2 Simmons-Harris v. Goff, 711 N.E.2d 203 (Ohio 1999); Simmons-Harris v. Zelman, 54
F. Supp.2d 725 (N.D. Ohio), stayed pending appeal, 120 S. Ct. 443 (1999); Simmons-Harris v.
Zelman, 72 F. Supp.2d 834 (N.D. Ohio) stay granted by 120 S. Ct. 443 (1999).

3 Chittenden Town Sch. Dist. v. Vermont Dep't of Educ., 738 A.2d 539 (Vt. 1999), cert.
denied, 120 S. Ct. 626 (1999); Campbell v. Manchester Bd. of Sch. Dist., 641 A.2d 352 (Vt. 1994).

4 Strout v. Albanese, 178 F.3d 57 (1st Cir. 1999), cert. denied, 120 S. Ct. 329 (1999); Bagley
v. Raymond Sch. Dept., 728 A.2d 127 (Me. 1999), cert. denied, 120 S. Ct. 364 (1999).

5 See Homes v. Bush, No. CV-993370 (D. Fla. 1999); Teachers Sue Bush over Voucher Pro-
grams, FLA. TIMES-UNION, July 31, 1999, at B8. For more information concerning the Florida
lawsuit, visit The Center For Education Reform Website <http://www.edreform.com/
index.html>.

6 See, e.g., Malcolm Johnson, School Voucher Drive Reopens Old Wounds: Petition to Put
Issue on Ballot in November Mirrors "Parochiaid" Controversy of 1970, DETROIT NEWS, Dec. 23,
1999, at D8W; Julia C. Martinez, Changing the Way Kids Learn: Lawmakers Unite to Push
Sweeping Education Reforms, DENVER POST, Jan. 4, 2000, at Al; Jim McClean, Education
Reforms Sought: All-day Kindergarten, Vouchers Proposed, TOPEKA CAPITAL-JOURNAL, Jan. 10,
2000, at Al; John Mooney, N.J. Begins Test Phase on Choice for Schools, NEWARK STAR-

LEDGER, Sept. 2, 1999; Next Round for Vouchers, DENVER POST, Dec. 31, 1999, at B8 (Edito-
rial); Philip Vassallo, School Choice Growing Because It's Needed, NEWARK STAR-LEDGER, Jan.
9, 2000, at 7; School Reform Blooms, WALL ST. J., May 5, 1999, at A21 (Editorial).

7 See James Sterngold, Bush Would Deny Money to Schools Judged as Failing, Move
Toward Vouchers, N.Y. TIMES, Sept. 3, 1999, at A30 ("Gov. George W. Bush of Texas said ...
that as President he would force schools in poor areas to improve test results or risk having some
of their Federal money given to parents to spend on alternative forms of education"); see also
Jeffrey Rosen, Is Nothing Secular?, N.Y. Times Mag., Jan 30, 2000, at 40 (noting that "all of the
Republican candidates have embraced [vouchers]").
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lies, and many racial minorities8 have lined up in support of vouchers.
Meanwhile, the teachers' unions, strict separationists, various anti-
religious elements, and groups such as the NAACP have aligned
themselves on the other side. For their part, vouchers' critics often
pride themselves in being "civil libertarians." Some argue that it vio-
lates one's civil liberties to be compelled to pay tax support for reli-
gious education. Others say that vouchers interfere with the civil
liberties of religious minorities for whom there exists no private reli-
gious alternative to the public schools. Still others maintain that
vouchers threaten to trample the liberties of religious schools-since
vouchers are really just money, and money typically comes with
strings attached.

What is striking about these arguments, however, is not what the
civil libertarians are saying, but what they are not saying. If civil liber-
tarianism has a siren song, it is that pluralism and diversity of all
sorts-that is, including religious pluralism and diversity-are not
only tolerable, but socially desirable. And if this song has a common
refrain, it is that one should not be deprived of basic opportunities
such as an education-by anyone, let alone the government-on
account of characteristics such as race, gender, religion, or economic
status. Indeed, these arguments have particular force as applied to the
government, which is supported by compulsory taxation and bound by
the Constitution to ensure the "equal protection of the laws" for all of
its citizens.9 Ironically, however, one searches the anti-voucher argu-
ments in vain for the claim so commonly advanced by "civil liberties"
organizations such as the ACLU and the NAACP in other contexts-
the claim that vouchers are discriminatory.

The reason for this anomaly, of course, is that vouchers are any-
thing but discriminatory. Indeed, it is the exclusion of religion from
vouchers that is discriminatory, and the principal argument that
vouchers are unconstitutional rests on the proposition that the Consti-
tution not only permits, but requires, such discrimination. In other

8 See, e.g., James Brooke, Minorities Flock to Cause of Vouchers for Schools, N.Y. TIMES,

Dec. 27, 1997, at Al (72% of black parents polled support vouchers); The 30th Annual Phi Delta
Kappa/Gallup Poll of the Public's Attitudes Toward the Public Schools (visited Jan. 17, 2000)
<http://www.pdkintl.org/kappan/kp9809-1a.htm> (showing that 68% of non-whites "would favor
allowing parents to send their school-age children to any public, private, or parochial school of
their choice with the government paying part or all of the tuition" and that support for such
programs has grown substantially in the past five years).

9 U.S. CONST. amend. XIV.

1999/2000]



CIVIL RIGHTS LAW JOURNAL

contexts, civil libertarians would be among the first to say that govern-
mental religious discrimination is not only odious, but violative of the
Free Exercise Clause ° and perhaps the Equal Protection Clause. II

But for various reasons discussed below, it is their view that the same
principles of equal treatment have no application when the issue is
access to funding of educational services. Even where religious stu-
dents seek nothing more than their fair share of public education ben-
efits, the Establishment Clause, it is argued, stands as a bulwark
against funding. Stripped of anti-discrimination rhetoric, such groups
are resigned to arguing that the Establishment Clause (as they read it)
trumps the rest of the Constitution.

The purpose of this article is to demonstrate that providing stu-
dents with vouchers for all schools, without regard to their religious or
secular character, is wholly consistent with the history and purpose of
the Establishment Clause of the First Amendment. The same spirit of
governmental equality that animates the Free Exercise Clause, the
Free Speech Clause, and the Equal Protection Clause also animates
the Establishment Clause. To be sure, the latter is not solely con-
cerned with equality: the state is forbidden from advancing religion in
ways that it is not forbidden from advancing secular ideals or view-
points, and public funding of religious activity and institutions as such
was a principal concern of the Constitution's framers. But these limi-
tations derive from the framers' underlying concern that the state's
power not be used to influence voluntary religious decisionmaking,
either by favoring or disfavoring religious exercise. 2 Programs that
finance all sorts of education, whether secular or religious, serve the
secular purpose of educating the citizenry while minimizing state
influence over schools' pedagogical viewpoints and private decisions
whether to choose a religious or secular education. Accordingly, they
are wholly consonant with the nonestablishment principle that gov-
ernment may not favor religion over nonreligion.13

10 See e.g., Richard Cole, Church Animal Sacrifice Upheld by High Court, NEW ORLEANS
TIMEs-PICAYUNE, June 14, 1993, at A5 (discussing the ACLU's role in Church of the Lukumi
Bablu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993)).

11 Cf., e.g., Carl Manning, Brown Case Top Story of Century, TOPEKA CAP.-., Dec. 26,
1999, at Al (discussing NAACP's involvement in Brown v. Board of Educ., 349 U.S. 294 (1955)).

12 See generally THOMAS J. CURRY, THE FIRST FREEDOMS: CHURCH AND STATE IN

AMERICA TO THE PASSAGE OF THE FIRST AMENDMENT (1986).
13 In contending that the state may not generally favor religion over nonreligion, I do not

mean to suggest that it is unconstitutional for the state to facilitate voluntary religious exercise,
where doing so either "alleviate[s] government intrusions that might significantly deter adher-

[Vol. 10:1



1999/2000] THE CONSTITUTIONALITY OF SCHOOL CHOICE 5

Along the way, I offer an answer to Steven Green, who sets forth
an alternative way of distinguishing lawful from unlawful aid to reli-
gious schools14 under the Establishment Clause. I conclude that the
analytical approach of Green and his allies not only fails to explain the
Court's precedents, but, more importantly, is unrelated to the core
purpose of the Establishment Clause-preventing the government
from favoring or compelling religious exercise. Green's arguments
rest on the proposition that the Establishment Clause requires the
state to discriminate against religious expression in its provision of
benefits to private entities and individuals. Indeed, he concedes that
"once the decision has been made to cover private secular schooling,
the refusal to similarly fund religious schooling smacks of religious
discrimination. ' 15 By his own lights, then, the Establishment Clause
itself "smacks of religious discrimination," because that is the only jus-
tification he offers to support the exclusion of religious schools from
vouchers. As Justice O'Connor has explained, however, "[t]he Reli-
gion Clauses prohibit the government from favoring religion, but they
provide no warrant for discriminating against religion."16

II. LESSONS FROM HISTORY

A. The Virginia Religious Assessment Controversy

Opponents of vouchers for religious schools often invoke the
early historical experience of the states in arguing that the Establish-

ents of a particular faith from conduct protected by the Free Exercise Clause" or "would not[ ]
impose substantial burdens on nonbeneficiaries" of the accommodation. See Texas Mo. v. Bul-
lock, 489 U.S. 1, 18 n.8 (1989) (Brennan, J., plurality opinion); see generally Corporation of
Presiding Bishop v. Amos, 483 U.S. 327 (1987); Michael W. McConnell, Accommodation of Reli-
gion, 1985 Sup. CT. REV. 1; Douglas Laycock, Toward a General Theory of the Religion Clauses:
The Case of Church Labor Relations and the Right to Church Autonomy, 81 COLUM. L. REV.
1371 (1981).

14 Throughout this article, I shall use the terms "religious" and "secular" rather than the
terms "sectarian" and "nonsectarian," as the latter terms often carry a pejorative connotation.
See FUNK & WAGNALLS, NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 1137
(1987) (defining "sectarian" as "[p]ertaining to a sect; bigoted" and "sectarianism" to mean
"excessive devotion to or zeal for a particular sect"). See also Richard A. Baer, The Supreme
Court's Discriminatory Use of the Term "Sectarian," 6 J.L. & POL'Y 449 (1990) (stating that the
term "sectarian" has been used to exclude and ostracize Americans). Use of the term "perva-
sively sectarian" could be interpreted to suggest that religious schools are "pervasively bigoted."

15 See Steven K. Green, Private School Vouchers and the Confusion over "Direct Aid,"
infra at 47.

16 Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S. 687, 717 (1994)
(O'Connor, J., concurring).
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ment Clause was designed to bar public support of educational serv-
ices provided by religious institutions. In particular, they point to the
religious assessment controversy in Virginia and the Bill Establishing
a Provision for Teachers of the Christian Religion,17 to which James
Madison objected in his Memorial and Remonstrance against Religious
Assessments .

As its title suggests, the Virginia assessment bill would have
imposed a tax for the support of "teachers of the Christian religion."
To be sure, the bill contained an ingredient of choice: it permitted
those taxed to "direct the money to be paid" to their favored "society
of Christians" so that such societies could in turn "appropriat[e] [it] to
a provision for a Minister or Teacher of the Gospel of their denomina-
tion, or the providing places of divine worship, and none other use
whatsoever."19 But alas, all sums not appropriated-that is, all taxes
imposed on objectors-were to be paid into the "public Treasury, to
be disposed of under the direction of the General Assembly, for the
encouragement of seminaries of learning."2 The purpose of all this?
To ensure "a competent provision for learned teachers" of "Christian
knowledge," because such "knowledge hath a natural tendency to cor-
rect the morals of men, restrain their vices, and preserve the peace of
society."21

In his dissenting opinion in Everson v. Board of Education,2 Jus-
tice Rutledge deemed it "of the utmost significance" that the bill
against which Madison remonstrated "left the taxpayer the option of
giving his tax to education."23 But this is a misleading characterization
of the bill, to say the least. The term "seminaries of learning" does
not fairly include secular schools,24 or perhaps even educational insti-
tutions of religious faiths other than Christianity. And even if the
terms of the Virginia bill would bear that reading today, it must be
remembered that public schools did not yet exist when the nation was

17 See Everson v. Board of Educ., 330 U.S. 1, supplemental app. at 72-74 (1946).
18 See Everson, 330 U.S. at 63-72.
19 Id. at 73-74.
20 Id. at 74.
21 Id. at 72.
22 330 U.S. 1 (1974).
23 Id. at 37 (Rutledge, J., dissenting) (quoting H.J. ECKENRODE, SEPARATION OF CHURCH

AND STATE IN VIRGINIA 100 (1910)).
24 See, e.g., WEBSTER'S II NEW RIVERSIDE DICTIONARY 617 (1996) (defining "seminary" as

"[a] school where priests, ministers, or rabbis are educated and trained").

[Vol. 10:1
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founded.5 Virtually all "education" was then provided by private
schools under religious auspices. 26 Thus, while one might say the Vir-
ginia assessments bill was "general and nondiscriminatory" in the
sense that it equally aided the institutions of all prevalent religious
sects, it was indisputably "particular and discriminatory" in the sense
that it favored religious schools generally and funded religious train-
ing as such 7.2  Not surprisingly, James Madison protested that the bill
"violate[d] that equality which ought to be the basis of every law."'28

Requiring all citizens to pay taxes solely to support churches and
"seminaries" of "Christian knowledge" is not comparable to requiring
them to pay taxes to support both religious and secular educational
institutions of every conceivable stripe. In short, a program of vouch-
ers for all schools, religious and secular, is wholly unlike that proposed
by the Bill Establishing a Provision for Teachers of the Christian
Religion.

B. Thomas Jefferson's Statement Regarding Compelled Support for
Disagreeable Opinions

Opponents of vouchers also rely upon Thomas Jefferson's famous
statement, enshrined in the Virginia Bill for Establishing Religious
Freedom, that "to compel a man to furnish contributions of money for
the propagation of opinions, which he disbelieves, is sinful and tyran-
nical."'29 Requiring those who object to paying tax support for educa-

25 See generally Rosenberger v. Rector of Univ. of Virginia, 515 U.S. 819, 853 n.1 (1995)
(Thomas, J., concurring); CARL F. CAESTLE, PILLARS OF THE REPUBLIC: COMMON SCHOOLS AND

AMERICAN SOCIETY, 1780-1860 57, 166-67 (1983); DIANE RAVITCH, THE GREAT SCHOOL WARS,
NEW YORK CITY, 1805-1973: A HISTORY OF THE PUBLIC SCHOOLS AS THE BATTLEFIELD OF
SOCIAL CHANGE 6-7 (1974); Michael W. McConnell, Multiculturalism, Majoritarianism, and
Educational Choice: What Does Our Constitutional Tradition Have to Say? 1991 U. CHI. LEGAL
F. 123, 134-39; Douglas Laycock, supra note 26, at 50-53 & n.38 (collecting authorities).

26 See Rosenberger v. Rector of Univ. of Virginia, 515 U.S. 819 (1995); ALEXIS DE
TOQUEVILLE, DEMOCRACY IN AMERICA 295 n.4 (J.P. Mayer ed., 1969). Indeed, many of the
institutions of higher learning that might be thought of as secular began as deeply religious insti-
tutions. See Michael W. McConnell, God is Dead and We Have Killed Him!: Freedom of Reli-
gion in the Post-Modern Age, 1993 B.Y.U. L. REV. 163, 178.

27 Everson, 330 U.S. at 37 (Rutledge, J., dissenting). As Douglas Laycock has observed:
"[tihe essence of the general assessment was a massive discrimination in favor of religious view-
points. In a time of minimal government, religious viewpoints were to be singled out for a spe-
cial subsidy." Laycock, supra note 26, at 49. See generally THOMAS J. CURRY, THE FIRST
FREEDOMS 136-41 (1986).

28 See Everson, 330 U.S. 1 supp. app. at 66 (quoting MEMORIAL AND REMONSTRANCE, $ 4).
29 See Everson, 330 U.S. at 28 (Rutledge, J. dissenting) (quoting the Virginia Bill for Estab-

lishing Religious Freedom).
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tion provided by religious schools, the argument goes, requires them
to pay for the advancement of "opinions which [they] disbeliev[e]," in
violation of principles of nonestablishment. °

Setting aside whether Jefferson's views may be attributed to the
First Amendment's drafters,3" he was not objecting to a program that
provided support for all opinions, without regard to their religious or
secular bent. Rather, Jefferson was opposed to being "compelled to
frequent or support any religious worship, place, or ministry whatso-
ever" 32 - i.e., a program that plainly favored religious exercise. That
is a far cry from providing funding to all educational institutions, with-
out regard to their religious or secular character. The latter is both
evenhanded and serves the secular purpose of educating the citizenry.
Compulsory taxation for religious worship as such cannot fairly be
said to serve a secular purpose.

Moreover, it merits emphasis that Jefferson lived in an era of
extremely limited government. The state had not yet undertaken to
fund education, let alone radio programming or student newspapers
containing modern-day "op-ed" columns that express controversial
and provocative positions on every imaginable issue. It must have
seemed an especially troubling prospect, in an era when the state
funded little to nothing, that the state might use public monies to
finance a select set of views deemed worthy of support, their distaste
to others notwithstanding. The neutral approach in that environment
was for the government to stay out of the funding business altogether.

Finally, Jefferson did not distinguish between religious and secu-
lar speech. It would appear to be as objectionable, under his logic, to
compel people to support secular opinions with which they disagree as
to compel them to support religious opinions with which they disa-

30 See e.g. Steven K. Green, The Legal Argument against Private Schools, 62 U. CINN. L.
Rev. 37, 45 (1993).

31 Jefferson did not participate directly in the framing of the First Amendment. See Arlin
M. Adams & Charles J. Emmerich, A Heritage of Religious Liberty, 137 U. PA. L. REV. 1559,
1584-85 (1989); Reynolds v. United States, 98 U.S. 145, 163 (1878); Wallace v. Jaffree, 472 U.S.
38, 92 (1985) (Rehnquist, J., dissenting). Moreover, one must be cautious when "identify[ing]
evidence of what one or more of the framers or their contemporaries said or thought, not neces-
sarily about the religion clauses per se, but about the subject of religious freedom" and "super-
impos[ing] this opinion or view about religious freedom onto the religion clauses." STEVEN D.
SMITH, FOREORDAINED FAILURE: THE QUEST FOR A CONSTITUTIONAL PRINCIPLE OF RELI-

GIOUS FREEDOM 46 (1995).
32 See Everson, 330 U.S. at 28 (Rutledge, J., dissenting) (quoting the Virginia Bill for Estab-

lishing Religious Freedom).

[Vol. 10:1
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gree. Recognizing this, the Supreme Court has cited Jefferson's state-
ment in cases involving the validity of compulsory support for secular
advocacy.33 In a similar vein, modern courts have generally upheld
mandatory student activity fee programs on the theory that what is
being funded is not any particular opinion, but a forum for the
exchange of a wide array of opinions.34 As one of these courts has
explained, the funding of controversial speakers or activities from a
student activity fund is valid so long as it supports a "broad spectrum
of university life and reasonable representation of the various aspects
of student thought and action."35

The same logic holds for a voucher program: the state is not fund-
ing the viewpoint of any particular school, or even religious schools in
general; it is funding education, and it has no legitimate interest in
whether participating schools approach their educational mission-
and accomplish the state's secular educational objectives-from a reli-
gious or secular standpoint. As the Court explained in Rosenberger v.
Rector & Visitor of University of Virginia,36 "the guarantee of neutral-
ity is respected, not offended," when the state funds the "whole spec-
trum" of viewpoints-some "religious," some "antireligious," and
some that are "neither"-on the basis of "neutral criteria and even-
handed policies."37

33 See, e.g., Keller v. State Bar of California, 496 U.S. 1, 10 (1990) (holding that the First
Amendment requires exempting lawyers who object to use of state bar membership dues for
political advocacy from that portion of dues); see also Abood v. Detroit Bd. of Educ., 431 U.S.
209, 234 n.31 (1977) (same holding for union membership dues). Both of these cases cite Jeffer-
son. Of course, where the question is whether the state may compel support of a single organiza-
tion's political advocacy, as in these cases, only one viewpoint can be funded; in education, by
contrast, funding a diversity of viewpoints is not only possible but (outside of the church-state
debate) is generally thought to be desirable.

34 Compare, e.g., Smith v. Regents of Univ. of California, 844 P.2d 500 (Cal. 1993), cert.
denied, 510 U.S. 863 (1993); Carroll v. Blinken, 957 F.2d 991 (2d Cir. 1992), cert. denied, 506 U.S.
906 (1992); Galda v. Rutgers, 772 F.2d 1060 (3d Cir. 1985), cert. denied, 475 U.S. 1065 (1986);
Kania v. Fordham, 702 F.2d 475, 480 (4th Cir. 1983); Galda v. Bloustein, 686 F.2d 159, 166 (3d
Cir. 1982), cert. denied, 475 U.S. 1065 (1986); Good v. Associated Students of Univ. of Washing-
ton, 542 P.2d 762 (Wash. 1975); Larson v. Regents of Univ. of Nebraska, 204 N.W.2d 568, 571
(1973); Lace v. University of Vermont, 303 A.2d 475 (Vt. 1973), with Board of Regents v. South-
worth, 131 F.3d 717 (7th Cir. 1998), cert. granted, 119 S. Ct. 1332 (1999) (orally argued, Novem-
ber 9, 1999). See generally Carolyn Wiggin, Note, A Funny Thing Happens When You Pay for a
Forum: Mandatory Student Feeds to Support Political Speech at Public Universities, 103 YALE L.
J. 2009 (1994).

35 Larson, 204 N.W.2d at 571.
36 515 U.S. 819 (1995).

37 Id. at 839, 841.

1999/2000]
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Returning to Thomas Jefferson, it is therefore evident that the
Jeffersonian principle "is satisfied by funding no one or by funding
everyone pursuant to neutral criteria, but is violated when particular
viewpoints are singled out for favorable or disfavorable treatment."3

Perhaps that is why his Bill for Establishing Religious Freedom pro-
vided that no one "shall be burdened," or "otherwise suffer, on
account of his religious opinions or beliefs."39 In contrast to a pro-
gram that provides equal funding to all viewpoints (or a policy that
provides no funding whatsoever), selectively funding secular but not
religious viewpoints causes religious believers to "suffer, on account of
[their] religious opinions or beliefs." The Supreme Court has rightly
"rejected the position that the Establishment Clause even justifies,
much less requires," such discrimination against religion.4"

C. The "Common School" Movement

Those who oppose extending school choice to religious education
also maintain that their view is supported by 19th Century history.
Green, for example, states that "the prohibition on funding religious
education goes back at least... to the creation of the common schools
in the 1820-30s."41 During the 1800s and into the next century, he
notes, "state courts uniformly held that spending tax dollars on paro-
chial school education would violate principles of church-state
separation. "42

As other commentators have explained, however, the lesson to be
learned from the "common school" movement is not that equal fund-
ing of religious and secular education is unconstitutional.43 Although
the movement resulted in many "Blaine amendments" to state consti-
tutions, it failed to effect an amendment to the federal Constitution.44

To the extent that the state court decisions upon which Green relies
involved the meaning of these (more sweeping) state constitutional
provisions, they are not authoritative (or even persuasive) evidence of
the meaning of the Establishment Clause of the First Amendment.

38 Reply Brief for Petitioners at 14, Rosenberger v. Rector of Univ. of Virginia, 515 U.S.
819 (1995) (No. 94-329).

39 Everson, 330 U.S. at 28 (quoting the Virginia Bill for Establishing Religious Freedom).
40 Rosenberger, 515 U.S. at 839.
41 See Green, supra note 15, at 50.
42 Id.
43 See, e.g., Laycock, supra note 26, at 50-53.
44 See id.

[Vol. 10:1
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Moreover, the "common school" effort to defund "sectarian"
schools was based not on any supposed Establishment Clause
problems, but primarily on nativist, anti-Catholic opposition to non-
Protestant schools.45 As the Arizona Supreme Court recently
observed in Kotterman v. Killian,46 "[t]he Blaine Amendment was a
clear manifestation of religious bigotry, part of a crusade manufac-
tured by the contemporary Protestant establishment to counter what
was perceived as a growing Catholic menace. ' 47  Indeed, many of
those who supported the Blaine amendments and their exclusion of
"sectarian" (i.e., Catholic) schools from funding fully supported public
funding of the "common" (i.e., Protestant) schools, which openly
taught religious doctrine deemed generally acceptable to Protes-
tants.48 What is more, when the federal government first directed sig-
nificant funding to education through the Freedmen's Bureau, it gave
extensive aid to schools sponsored by religious denominations and
missionary societies-which suggests that the Establishment Clause
was not thought to bar aid to religious education at the time it was
applied to the states via the Fourteenth Amendment.49 In sum, the
common school movement and other 19th Century events provide no
support for the claim that vouchers are unconstitutional.

45 See id.; LLOYD P. JORGENSON, THE STATE AND THE NON-PUBLIC SCHOOL, 1825-1924
(1987); JOSEPH P. VITERrT'I, CHOOSING EQUALITY: SCHOOL CHOICE, THE CONSTITUTION, AND

CIVIL SOCIETY 145-79 (1999); Ira C. Lupu, 13 NOTRE DAME J. L. ETHICS & PUB. POL'Y. 375,
385-88 (1999); McConnell, Multiculturalism, supra note 26, at 134-39; Joseph P. Viteritti, Blaine's
Wake: School Choice, the First Amendment, and State Constitutional Law, 21 HARV. J.L. & PUB.
POL'Y 657 (1998); Richard Garnett, The Justice of School Choice, WEEKLY STANDARD, Dec. 13,
1999, at 34; Rosen supra note 7, at 42-44.

46 972 P.2d 606 (Az. 1999) (citation omitted), cert. denied, 120 S. Ct. 283 (1999).
47 Id. at 624.
48 Cf People ex rel. Vollmar v. Stanley, 255 P.2d 610, 617 (Colo. 1927), overruled by Con-

rad v. City & County of Denver, 656 P.2d 662 (Colo. 1982) ("It is said that the King James Bible
is proscribed by Roman Catholic authority; but proscription cannot make that sectarian which is
not actually so."). For an excellent summary of the history of the "common school" movement
and the nativist, anti-Catholic forces that motivated the Blaine amendments, see Brief of the
Becket Fund for Religious Liberty as Amicus Curiae in Support of Petitioners, Mitchell v.
Helms, U.S. Supreme Court, No. 98-1648.

49 See RONALD E. BUTCHART, NORTHERN SCHOOLS, SOUTHERN BLACKS, AND RECON-

STRUCrION: FREEDMAN'S EDUCATION, 1862-1875 4-9, 33-52 (1980).
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III. VOUCHERS IN LIGHT OF THE PURPOSE OF THE

ESTABLISHMENT CLAUSE

As Part II demonstrates, the notion that the Establishment
Clause prohibits the provision of public educational services to all stu-
dents, without regard to their choice of a religious or secular educa-
tion, has no basis in history. It remains to be considered, however,
whether the purposes of the Establishment Clause, as set forth in
modern cases, require excluding religious schools from generally
available public tuition vouchers.5"

A. The Modern Era and Generally Available Benefit Programs
Since its first modern Establishment Clause case of Everson v.

Board of Education," the Supreme Court has repeatedly insisted that
the Establishment Clause "requires the state to be neutral in its rela-
tions with groups of religious believers and non-believers; it does not
require the state to be their adversary."52 As the Everson Court
explained, government may not "pass laws which aid one religion, aid
all religions, or prefer one religion over another." 3 The Court took
pains to observe, however, that "we must be careful, in protecting the
citizens ... against state-established churches to be sure that we do
not inadvertently prohibit [the state] from extending its general state
law benefits to all its citizens without regard to their religious belief."54

Although the Court has sometimes wavered on the meaning of
the "neutrality" principle in application, it has consistently reaffirmed
that the state may not favor religion over nonreligion, and vice versa.
As Justice Souter recently stated for the Court, "'A proper respect for
both the Free Exercise and the Establishment Clauses compels the
state to pursue a course of 'neutrality' toward religion,' favoring
neither one religion over others nor religious adherents collectively
over nonadherents."55 The religion clauses therefore serve comple-

50 This is not to say that the purposes of the First Amendment are unrelated to its history.
Because the framers did not foresee specific applications of the Establishment Clause involving
modern aid to education, however, one must also reason from first principles.

51 330 U.S. 1 (1947).
52 Id. at 18.
53 Id. at 15.
54 Id. at 16.
55 Board of Educ. of Kiryas Joel Village Sch. Dist., 512 U.S. at 696 (quoting Committee for

Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 792-93 (1973), and citing Epperson v.
Arkansas, 393 U.S. 97, 104 (1968)). Justice Souter himself has wavered on the application of this
principle. See Rosenberger, 515 U.S. at 863 (Souter, J., dissenting).
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mentary purposes: principles of nonestablishment preclude the use of
government power to favor, encourage, or compel religious exercise,
and principles of free exercise preclude the use of government power
to disfavor, discourage, or prohibit it.56 The unifying idea is that the
state is required-by the Establishment Clause and the Free Exercise
Clause-to minimize its influence on voluntary religious
decisionmaking. 57

The Supreme Court has long applied the principle of neutrality to
sustain the participation of religious organizations or individuals in
generally available government benefits programs. More than a cen-
tury ago, in Bradfield v. Roberts,58 the Court unanimously rejected a
challenge to federal subsidization of a hospital run by "members of a

56 See generally ARLIN M. ADAMS & CHARLES EMMERICH, A NATION DEDICATED TO

RELIGIOUS LIBERTY 37-42 (1990); Carl H. Esbeck, The Establishment Clause as a Structural
Restraint on Governmental Power, 84 IOWA L. REV. 1, 83-86 (1998); Douglas Laycock, Religious
Liberty as Liberty, 7 J. CONTEMP. LEGAL ISSUES 313, 331 (1996); McConnell, Accommodation,
supra note 14, at 1. See also Abington Township Sch. Dist. v. Schempp, 374 U.S. 203, 305 (1962)
(Goldberg, J., concurring) (contending that the "single end" of the Religious Clauses is "to
assure the fullest possible scope of religious liberty and tolerance for all and to nurture the
conditions which secure the best hope of attainment of that end"); Wallace v. Jaffree, 472 U.S.
38, 68 (1985) (O'Connor, J., concurring) (observing that the "common purpose" of the Religion
Clauses "is to secure religious liberty").

57 See generally Douglas Laycock, Formal, Substantive, and Disaggregated Neutrality
Toward Religion, 39 DEPAUL L. REV. 993, 1001-02 (1990) (defining "substantive neutrality" as
minimizing incentives to change religious behavior); Michael W. McConnell & Richard A. Pos-
ner, An Economic Approach to Issues of Religious Freedom, 56 U. CHI. L. REV. 1 (1989) (advo-
cating a similar approach in economic terms); Steffen N. Johnson, 14 CONST. COMM. 365, 375-76
(1997) (reviewing STEVEN D. SMITH, FOREORDAINED FAILURE: THE QUEST FOR A CONSTITU-
TIONAL PRINCIPLE OF RELIGIOUS FREEDOM (1995)) (advocating a similar approach). In prac-
tice, this sometimes means that the state cannot advance a religious agenda where it could
advance a secular agenda. For example, the government can engage in a vigorous anti-tobacco
campaign, but it cannot engage in an anti-Semitism campaign. It can engage in a vigorous pro-
environment campaign, but it cannot engage in a pro-Christianity campaign. On the other hand,
there are times when the government is required to get out of religion's way when it would not
be required to get out of the way of secular practices. E.g., Wisconsin v. Yoder, 406 U.S. 205
(1972). But there is no denying that the First Amendment singles out religion for special treat-
ment-sometimes for what appears to be a special advantage, sometimes for what appears to be
a special disadvantage. See Welsh v. United States, 398 U.S. 333, 372 (1970) (White, J., dissent-
ing) ("It cannot be denied that the First Amendment itself contains a religious classification.");
cf. Michael Stokes Paulsen, God Is Great, Garvey Is Good: Making Sense of Religious Freedom,
72 NOTRE DAME L. REV. 1597, 1610 (1997) (contending that "the Free Exercise Clause and the
Establishment Clause[ ] work[ ] together ... for the sake of religion, which is presumed to be
valuable and good"); Michael W. McConnell, A Response to Professor Marshall, 58 U. CHI. L.
REV. 329, 331-32 (1991); Michael E. Smith, The Special Place of Religion in the Constitution,
1983 Sup. CT. REV. 83.

58 175 U.S. 291 (1899).
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monastic order or sisterhood of the Roman Catholic" Church.59 The
Court deemed it "wholly immaterial" that the church exercised "great
and perhaps controlling influence over the management of the hospi-
tal."6 "Whether the individuals who compose the corporation under
its charter happen to be all Roman Catholics, or all Methodists, or
Presbyterians, or Unitarians, or members of any other religious organ-
ization, or of no organization at all," the Court reasoned, "is of not the
slightest consequence."61 So long as the hospital provided services in
compliance with the governing law, the provision of aid was
constitutional.62

Seventy years later, in Walz v. Tax Commissioner of the City of
New York,63 the Court sustained a New York law that extended the
benefits of a generally available property tax exemption to religious
organizations. The Court reasoned that such exemptions "merely
facilitate the existence of a broad range of private, non-profit organi-
zations, among them religious groups, by leaving each free to come
into existence, then to flourish or wither, without being burdened by
real property taxes."'  Whether religious or secular, the Court
explained, "each group contributes to the diversity of association,
viewpoint, and enterprise essential to a vigorous, pluralistic society."65

As the second Justice Harlan stated in. his concurring opinion, "[a]s
long as the breadth of [the benefit] . . . includes groups that pursue
cultural, moral, or spiritual improvement in multifarious secular ways,
including, I would suppose, groups whose avowed tenets may be
antitheological, atheistic, or agnostic," there is "no lack of neutrality
in extending the benefit ... to organized religious groups. "66

Most recently, in Bowen v. Kendrick,67 the Court upheld religious
organizations' participation in the Adolescent Family Life Act, which
enlists private organizations to provide family planning services and

59 Id. at 298.
60 Id.
61 Id.
62 Cf. Lupu, supra note 46, at 376 (noting that "at the end of life, and in all times of grave

illness, hospital patients may be quite as impressionable as young students," and concluding that
"[e]ither medical vouchers are constitutionally questionable when they may be used at sectarian
hospitals, or the constitutional case against school vouchers cannot effectively be sustained").

63 397 U.S. 664 (1970).
64 Id. at 689.
65 Id.
66 Id. at 697.
67 487 U.S. 589 (1988).
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counseling on teenage sexuality. Citing some nine cases in which the
Court had sustained aid "made available regardless of whether it will
ultimately flow to a secular or sectarian institution,"68 the Court
observed that it has "never held that religious institutions are disabled
by the First Amendment from participating in publicly sponsored
social welfare programs."69 Such programs, the Court explained, are
but a reflection of "the long history of cooperation and interdepen-
dency between governments and charitable or religious
organizations."7"

B. The Court's Aid-to-Education Cases

The Court has also applied the principle of neutrality in post-
Everson cases involving aid to education. In Board of Education of
Central School District v. Allen,71 for example, the Court sustained the
provision of textbooks to both secular and religious schoolchildren,
explaining that "the Establishment Clause does not prevent a State
from extending the benefits of state laws to all citizens without regard
for. their religious affiliation. 72 Some years later, in Mueller v.
Allen,73 the Court rejected an establishment challenge to a statute per-
mitting taxpayers to deduct expenses incurred for the "tuition, text-
books and transportation" of their dependents, reasoning that "a
program ... that neutrally provides state assistance to a broad spec-
trum of citizens is not readily subject to challenge under the Establish-
ment Clause. 74

In 1986, in Witters v. Washington Department of Services for the
Blind,75 the Court unanimously upheld public payments for the tuition
of a student who wished to attend Bible college for training in the
ministry, stating that the aid was "'made available generally without
regard to the sectarian-nonsectarian, or public-nonpublic nature of the
institution benefited,"' and "create[d] no financial incentive for stu-
dents to undertake sectarian education. '76 In 1993, in Zobrest v. Cata-

68 Id. at 609.
69 Id.
70 Id.
71 392 U.S. 236 (1968).
72 Id. at 242.
73 463 U.S. 388 (1983).
74 Id. at 391, 398-99.
75 474 U.S. 481 (1986).
76 Id. at 487-88.
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lina Foothills School District,77 the Court approved the federal
government's provision of a sign language interpreter to students
attending religious schools, on the same reasoning as the Court
applied in Witters. Most recently, in Agostini v. Felton,78 the Court
sustained a statute providing federal remedial education services to all
schoolchildren, reasoning that such aid is allocated "on the basis of
criteria that neither favor nor disfavor religion," and therefore creates
no "incentive to modify [one's] religious beliefs in order to obtain
[aid]."79

This is not to say that the Court has been entirely consistent in
adhering to this approach. In a series of decisions rendered primarily
in the 1970s,8" it struck down a number of different types of aid, made
available to both religious and secular beneficiaries, on the ground
that the aid would inevitably end up advancing the religious mission of
"pervasively sectarian" schools. Meek v. Pittenger8 and Wolman v.
Walter 2 exemplified this approach.83 In Meek, for example, the Court
invalidated a Pennsylvania law that provided instructional materials
(such as maps, musical scores, tape recorders, and lab equipment) to
all children enrolled in nonpublic schools. Observing that religious
schools are "devoted to the inculcation of religious belief," a three-
Justice plurality concluded that "it would simply ignore reality to
attempt to separate secular educational functions from the predomi-
nantly religious role performed by many of Pennsylvania's church-
related elementary and secondary schools."'

" "Substantial aid to the
educational function of such schools," the plurality reasoned, "neces-

77 509 U.S. 1 (1993).
78 521 U.S. 203 (1997).
79 Id. at 232.
80 See, e.g., Wolman v. Walter, 433 U.S. 229 (1977); Meek v. Pittenger, 421 U.S. 349 (1975);

Public Funds for Pub. Schs. v. Marburger, 358 F. Supp. 29 (D.N.J. 1973), affd, 417 U.S. 961
(1974); Committee for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973). See
also Aguilar v. Felton, 473 U.S. 402 (1985), overruled by Agostini v. Felton, 521 U.S. 203 (1997);
School Dist. of Grand Rapids v. Ball, 473 U.S. 373 (1985), overruled in part by Agostini v. Felton,
521 U.S. 203 (1997).

81 421 U.S. 349 (1975).
82 433 U.S. 229 (1977).
83 As discussed in Part VI.B, infra, Lemon v. Kurtzman (403 U.S. 602 (1971)), is better

understood as a case involving conditions on the receipt of aid that interfered with the autonomy
of religious schools.

84 Meek, 421 U.S. at 365-66. Three Justices (Burger, C.J., White, & Rehnquist, JJ.) in Meek
voted to sustain the provisions of instructional materials to all schools on the authority of Allen.
See id. at 385, 387-96. And three Justices (Douglas, Brennan, & Marshall, JJJ.) voted to invali-
date them, as well as the provision of textbooks, on the ground that Board of Educ. v. Allen, 392
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sarily results in aid to the sectarian school enterprise as a whole," and
"inescapably results in the direct and substantial advancement of reli-
gious activity." '85 The plurality felt no need to reconcile this reasoning
with its approval of the state's provision of textbooks, however, and
the "no substantial aid" approach of Meek and Wolman ushered in an
era of hair-splitting attempts to distinguish lawful from unlawful aid to
religious education. Throughout this brief period, the Court focused
principally on the nature of the aid being provided, rather than the
criteria by which it was allocated.

I will provide a more thorough treatment of the Court's decisions
below. But apart from the handful of cases decided under the "no
substantial aid" rationale of Meek and Woman (which has since fallen
into disfavor),86 they hold in common the view that the Establishment
Clause "is respected, not offended,"87 when secular aid is made avail-
able neutrally, to both secular and religious recipients, in a manner
that leaves the choice to pursue a religious education entirely to the
individual. In the main, the Court's decisions serve the Establishment
Clause's purpose of preventing the state from creating either an incen-
tive or a disincentive to engage in religious exercise. The voucher
cases pose the question whether the same principle should apply to a
particular form of aid-tuition reimbursements for use at all schools
both secular and religious-or whether something in the "nature" or
"character" of vouchers requires discrimination against religious stu-
dents and schools in their provision. With the purposes of the Estab-
lishment Clause in mind, I now turn to whether Steven Green's theory
of aid to religious schools is consistent with the First Amendment.

C. Vouchers and the "Advancement" of Religion

At its core, Green's argument that vouchers violate the Establish-
ment Clause rests on the proposition that vouchers unlawfully
"advance" religion. Expressed in the form of a syllogism, his argu-

U.S. 236 (1968) had been superseded by the reasoning of Lemon v. Kurtzman, 403 U.S. 602
(1971). See Meek, 421 U.S. at 378-79.

85 Id. See also Wolman, 433 U.S. at 250.
86 Cf. Lupu, supra note 46, at 376 (observing that "the arguments against direct aid rest on

precedents and policies whose contemporary relevance has dwindled dramatically"). Rosen,
supra note 7, at 40-41 (suggesting that "[o]ne thing is clear: the era of strict separation is over"
and noting "a paradigm shift" to "a very different constitutional principle that demands equal
treatment for religion").

87 Rosenberger, 515 U.S. at 839.
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ment would sound something like this: (1) Vouchers, unlike forms of
aid that the Court has held constitutional, reimburse parents for the
"entire educational process" 8 of religious schools; (2) Many religious
schools that would be eligible for aid under a voucher program are
"pervasively sectarian," where religion "pervades the educational
environment" and it is "impossible to separate out the secular from
the religious functions" of the school; 9 (3) Therefore, providing
vouchers for attendance at religious schools invariably "ends up
advancing their overall religious mission," in violation of the Estab-
lishment Clause.90 Unfortunately, Green's theory not only fails to
explain the Court's aid-to-education cases; it ultimately disserves the
purposes of the First Amendment by creating substantial disincentives
to choose a religious education.

The fundamental analytical flaw in Green's argument is its failure
to recognize that the question of "advancement" is relative. No one
can deny that relative to a world in which the state does not fund pri-
vate education, providing vouchers solely to students attending reli-
gious schools creates "an incentive for parents to enroll their children
in [such] schools."91 But neither can it be denied that relative to a
world in which the state funds private secular education, denying fund-
ing to students attending religious schools creates "an incentive for
parents to enroll their children in [secular] schools." Green's argu-
ment thus ignores that the First Amendment was designed not only to
prevent the government from encouraging religious exercise, but also
to prevent it from discouraging religious exercise. 92 Excluding reli-
gious students from vouchers available to everyone else favors nonre-

88 Green, supra note 15, at 54.
89 Green, supra note 15, at 52.
90 Green restates his theory in a number of different ways-the Establishment Clause bars

any "aid [that] has an 'appreciable risk' of being diverted for religious uses," any aid that "sup-
plant[s] core responsibilities of the host institution[ ]," any aid involving a "cash transfer" that
"subsidize[s] religious school functions," and any form of "substantial aid" involving "transfers
of substantial sums of money from the government to religious schools"-but the recurring
theme seems to be that if government provides any "direct" or "substantial" aid to schools that
engage in "indoctrination," religion has thereby been unconstitutionally "advance[d]." Green,
supra note 15, at 52, 54, 63, 79-80.

91 Green, supra note 15, at 55.
92 Even Everson v. Board of Educ. -which Green cites for the proposition that "[n]o tax in

any amount, large or small, can be levied to support any religious activities or institutions,
whatever they may be called, or whatever form they may adopt to teach or practice religion,"
Green, supra note 15, at 51-52-makes clear that government may not "force [or] influence a
person to go or to remain away from church." 330 U.S. at 15-16.
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ligion over religion just as assuredly as providing vouchers solely to
religious students would favor religion over nonreligion. In the words
of the late Justice Brennan, when a "subsidy is conferred upon a wide
array of nonsectarian groups as well as religious organizations in pur-
suit of some legitimate secular end, the fact that religious groups ben-
efit incidentally does not deprive the subsidy of the secular purpose
and primary effect mandated by the Establishment Clause."93 Prop-
erly understood, therefore, the "advancement" or "effect" prong of
Lemon v. Kurtzman94 should not stand in the way of vouchers.9 5

The Supreme Court has embraced this view of advancement in its
most recent aid cases, including Agostini v. Felton.96 In the course of
overruling older precedents 97 that adhered to the view advocated here
by Green-that "all government aid that directly aids the educational
function of religious schools is invalid" 9g-the Agostini Court set forth
"three primary criteria" for use in "evaluat[ing] whether government
aid has the effect of advancing religion." '99 Public aid must not (1)
"result in governmental indoctrination;" (2) "define its recipients by
reference to religion;" or (3) "create an excessive entanglement" of
church and state.'00 In expounding the meaning of the second of these
requirements, the Court explained that where "aid is allocated on the
basis of neutral, secular criteria that neither favor nor disfavor reli-
gion, and is made available to both religious and secular beneficiaries
on a nondiscriminatory basis," such aid "does not ... give aid recipi-
ents any incentive to modify their religious beliefs or practices in

93 Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 14-15 (1989) (Brennan, J. plurality opinion).
94 403 U.S. 602 (1971). Lemon holds that a law violates the Establishment Clause if it (1)

lacks a "secular legislative purpose," (2) has a "primary effect" of either "advancing or inhibiting
religion," or (3) leads to an "excessive entanglement" of church and state. Id. at 612-14.

95 Green argues that because most private schools are religious, extending public support
to all students who attend private schools necessarily favors religious education. One of the
economic premises of educational choice, however, is that a program that sufficiently funds pri-
vate education will cause new schools to spring up. CENTER FOR EDUCATION REFORM, CHAR-
TER SCHOOLS TODAY: CHANGING THE FACE OF AMERICAN EDUCATION (2000); Lupu, supra
n.46, at 383. Some of these schools may be religious, but many (perhaps most) of them are likely
to be secular. Green offers no evidence to refute the claim that vouchers will increase the range
of secular educational alternatives.

96 521 U.S. 203 (1997).
97 See Aguilar v. Felton, 473 U.S. 402 (1985) overruled by Agostini v. Felton, 521 U.S. 203

(1997); School Dist. of Grand Rapids v. Ball, 473 U.S. 373 (1985) overruled in part by Agostini v.
Felton, 521 U.S. 203 (1997).

98 Agostini, 521 U.S. at 225.
99 Id.
100 Id. at 234.
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order to obtain those services.""'' In short, such aid "does not have
the effect of advancing religion. "102

Agostini is but the latest in a growing line of cases to recognize
that the Establishment Clause does not bar the evenhanded provision
of public aid to all schoolchildren. Its ruling that cases such as
Zobrest, Mueller, and (most importantly) Witters have "significantly
changed" the Court's establishment jurisprudence and "eroded" ear-
lier decisions prohibiting "direct aid" to the "educational function" of
religious schools 0 3 raises the question whether the Court will take the
next logical step: sustaining vouchers.

That is an open question."° The Court has yet to revisit its deci-
sion in Committee for Public Education and Religious Liberty v.
Nyquist, °5 which invalidated a New York statute that provided tuition
reimbursements to low-income families whose children attended
accredited non-public schools. Noting "the absence of an effective
means of guaranteeing that the state aid derived from public funds
will be used exclusively for secular, neutral, and nonideological pur-
poses," the Nyquist Court viewed the nature of the aid, as opposed to
the criteria by which it was allocated, as dispositive. 106 "[T]he fact that
the grants [we]re delivered to parents rather than schools" was not
deemed "of such significance as to compel a contrary result."'0 7 As
Green notes, the Court also implied that it would disapprove of "tui-
tion grants" that would "equalize the position of parents who elect
[religious] schools.' 0 8

101 Id. at 231-32.
102 Id. at 231.
103 Id. at 218, 225, 237.
104 The Court may have given a clue, however, in granting a stay of an Ohio federal district

court's mandate declaring that the Cleveland, Ohio voucher program, which funds both secular
and religious schools on equal terms, was likely unconstitutional. See Simmons-Harris v.
Zelman, 54 F. Supp.2d 725 (N.D. Ohio), stayed pending appeal, 120 S. Ct. 443 (1999); see also
Simmons-Harris v. Zelman, 72 F. Supp.2d 834 (N.D. Ohio 1999) (subsequent ruling).

[A]n applicant for a stay must show not only that there is a reasonable possibility that
four Justices will vote to grant certiorari, but also 'that there is a fair prospect that a
majority will conclude the decision below was erroneous,' .... 'a significant possibility of
reversal of the lower court's decision,' . . . [or] 'a probability of success on the merits.'

See ROBERT L. STERN ET AL., SUPREME COURT PRACTICE 693 (7th ed. 1993) (collecting cases)
(citations omitted).

105 413 U.S. 756 (1973).
106 Nyquist, 413 U.S. at 780.
107 Id. at 781.
108 Id.

[Vol. 10:1



1999/2000] THE CONSTITUTIONALITY OF SCHOOL CHOICE

In a now-famous footnote, however, the Court distinguished
cases such as Everson and Allen, and programs such as the "G.I. Bill,"
on the ground that they involved programs whose "class of benefi-
ciaries included all schoolchildren, those in public as well as those in
private schools."1 °9 "[W]e need not decide," the Court continued,
"whether the significantly religious character of the statute's benefi-
ciaries might differentiate the present cases from a case involving
some form of assistance (e.g., scholarships) made available generally
without regard to the sectarian-nonsectarian, or public-nonpublic
nature of the institution benefited." 110

In all candor, the lines drawn in Nyquist's 38th footnote bear no
relation to the purposes of the First Amendment. If the validity of aid
is measured by the benefit provided to participating schools-in
Green's terminology, the aid's "substantive effect"" 1-there is no
principled reason to treat the "G.I. Bill," which funds the "entire edu-
cational experience" at religious colleges, any differently than vouch-
ers. Nor is there any reason to make an exception for textbooks, since
they too directly assist the educational process of "pervasively sectar-
ian" schools-and thus "advance" their religious mission.

It is no answer to say that books or bus rides involve modest or
"de minimis" amounts of aid that we can overlook. As James
Madison queried: "Who does not see that . . . the same authority
which can force a citizen to contribute three pence only of his prop-
erty for the support of any one establishment, may force him to con-
form to any other establishment in all cases whatsoever?" ' And if
the constitutionality of aid should not turn on artificial distinctions (as
everyone seems to agree), why should it matter that a state enacts a
program providing aid to all schoolchildren in two steps (first to public
schools, later to private schools) rather than all at once? So long as
the aid provided to religious students is no greater than that received
by their secular counterparts (in practice, religious students typically
receive less113), there is no incentive to choose a religious education.
Nyquist therefore rests on indefensible, internally contradictory
reasoning.

109 Id. at 782 n.38.
110 Id.
111 Green, supra note 15, at 50.
112 See Everson, 330 U.S. at 41 n.29.
113 See Davis v. Grover, 480 N.W.2d 460, 476-77 (Wis. 1992) (involving a program that

provided aid amounting to less than 40% of the average expenditure on public school students).
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The Court's reliance on a "no substantial aid" theory also
required it to engage in all sorts of arbitrary line-drawing between
various forms of aid. The government's loan of textbooks to religious
schools was "indirect" and "nondivertable" (and therefore valid)," 4

but its loan of other instructional materials was "direct" and "substan-
tial" (and therefore invalid)."1 5 Cash grants to religious colleges were
"indirect" (and lawful), 16 but cash grants to religious high schools for
secular purposes were "direct" (and unlawful).1"' Some tax benefits to
parents of children attending religious schools were "direct" (and
unconstitutional),1 8 but others were "indirect" (and constitutional).'1 9

Reimbursement of state-prepared tests was valid,'120 but reimburse-
ment of teacher-prepared tests was invalid.' l Bussing from home to
school was constitutional, 12 but bussing from school to secular field
trips was not. 23 Public employees could lawfully provide diagnostic
services on nonpublic school property,124 but to provide remedial serv-
ices they had to step off site. 12' As commentators across the spectrum
agree, it is impossible to reconcile these cases on any principled
basis. 26

Perhaps aware that it is difficult to draw principled lines between
various types or forms of aid, the Court adopted a quite different
understanding of the Establishment Clause in Witters v. Washington
Department of Services for the Blind.27 Writing for the Court, Justice
Marshall cited several interrelated factors as "central to [its]
inquiry.' ' 128  Citing Nyquist, he first observed that the program was

"14 Board of Educ. v. Allen, 392 U.S. 236 (1968).
115 Wolman, 433 U.S. at 248-51; see also Meek v. Pittenger, 421 U.S. 349 (1975).
116 Roemer v. Maryland Public Works Bd., 426 U.S. 736 (1976).
117 Levitt v. Committee for Public Educ., 413 U.S. 472 (1973).
118 Sloan v. Lemon, 413 U.S. 825 (1973).
119 Mueller v. Allen, 463 U.S. 388 (1983).
120 Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646 (1980).
121 Levitt v. Committee for Public Educ., 413 U.S. 472 (1973); Wolman, 433 U.S. at 238.
122 Everson v. Board of Educ., 230 U.S. 1 (1946).
123 Wolman, 433 U.S. at 253-55.
124 Id. at 246-48.
125 Aguilar v. Felton, 473 U.S. 402 (1985), overruled by Agostini v. Felton, 521 U.S. 203

(1997).
126 See, e.g., LEONARD W. LEVY, THE ESTABLISHMENT CLAUSE: RELIGION AND THE FIRST

AMENDMENT 128-29 (1986); Jesse Choper, The Religion Clauses of the First Amendment. Recon-
ciling the Conflict, 41 U. Prrr. L. REV. 673, 680-81 (1980); John Garvey, Another Way of Looking
at School Aid, 1985 Sup. CT. REV. 61, 67.

127 474 U.S. 481 (1986).
128 Id. at 488.
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"made available generally without regard to the sectarian-nonsec-
tarian, or public-nonpublic nature of the institution benefited," and
was "in no way skewed toward religion. '129 Thus, "[any aid provided
under Washington's program that ultimately flows to religious institu-
tions does so only as a result of the genuinely independent and private
choices of aid recipients,""13 and "the fact that aid goes to individuals
means that the decision to support religious education is made by the
individual, not by the State."13' The Court then noted that because
the program did not "provide greater or broader benefits for recipi-
ents who apply their aid to religious education," it "create[d] no finan-
cial incentive for students to undertake sectarian education. 132 And
finally, the Court explained that because "aid recipients' choices are
made among a huge variety of possible careers, of which only a small
handful are sectarian," no "significant portion of the aid expended
under the Washington program as a whole will end up flowing to reli-
gious education."' 33

One can distinguish Witters from Nyquist on the basis of
Nyquist's 38th footnote, but it is more accurate to say that they rest on
fundamentally irreconcilable understandings of the Establishment
Clause. Witters and other recent cases such as Agostini, Mueller, and
Zobrest all recognize that the state has not advanced religion when it
equally funds religious and secular educational alternatives, such that
"the decision to support religious education is made by the individual,
not by the State. ' 134 Nyquist and a handful of other cases from the
mid-1970s 35 rest on the proposition that the state advances religion
anytime it provides "substantial" or "direct" aid to religious schools,
regardless of the terms of allocation. The latter view is "increasingly
anachronistic," '136 as it should be, because it creates a tremendous dis-

129 Id. at 481 (quoting Nyquist, 413 U.S. at 782-83 n.38).
130 Id.
131 Id.
132 Id. at 488.
133 Witters, 474 U.S. at 488.
134 Id.
135 See, e.g., Meek, 421 U.S. at 366 (holding that "[slubstantial aid to the educational func-

tion of [religious] schools ... necessarily results in aid to the sectarian school enterprise as a
whole"); Wolman, 433 U.S. at 250 (same).

136 See Ira C. Lupu, The Increasingly Anachronistic Case Against School Vouchers, 13
NOTRE DAME J.L. ETHICS & PuB. POL'Y 375 (1999) (noting that "[tihe arguments against vouch-
ers... and the arguments against direct aid rest on precedents and policies whose contemporary
relevance has dwindled dramatically" and concluding that the case against school vouchers is
"crumbling").
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incentive to choose a religious education, a constitutionally protected
decision. 137

Green concedes that the Court's approval of "an actual transfer
of money to a religious school that would be used for religious train-
ing" constitutes a "significant authority for" vouchers. 138 He ulti-
mately dismisses Witters, however, on two grounds. "[O]f greatest
significance," he says,

was that the student had possessory interest in the scholarship aid.
The program was designed to provide 'vocational assistance to the
visually handicapped,' and [Witters] was already entitled to the schol-
arship monies by virtue of his disability. As such, [Witters'] use of the
scholarship at a Bible college was much closer to a public employee
donating his paycheck to a religious institution. In contrast to the tax
deduction created for the express purpose of assisting religious
schools-a tax benefit to which the parochial school parents otherwise
has no existing interest-Larry Witters had a vested interest in the
vocational scholarship. He was not merely a conduit for the transfer
of monies to a religious institution as had been the case in Nyquist and
Mueller; it was closer to being his money to do with as he wished. 139

Second, Green argues, because "recipients under the Washington
program truly had a full range of educational options," of which reli-
gious colleges were but an "insignificant" part, the program created
"no incentive for religious uses."' 4 Green contrasts the program at
issue in Witters with programs like vouchers in which, he says, "the
overwhelming bulk of the aid flows to pervasively sectarian schools."
Indeed, Green goes so far as to assert that because "approximately
90% of the nation's private schools are religious," true parental choice
is "illusive.' 1 41

Neither of these arguments withstands scrutiny. As for the claim
that the aid in Witters was valid because Witters had a "vested inter-
est" in his scholarship monies, this is a distinction without a difference.
Every program of aid has secular eligibility criteria that, once satis-

137 See Pierce v. Society of Sisters, 268 U.S. 510 (1925); cf Wisconsin v. Yoder, 406 U.S. 205
(1972).

138 Green, supra note 15, at 60.
139 Green, supra note 15, at 65.
140 Id.
141 Green, supra note 15, at 54.
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fled, create one's "entitlement" to assistance; the only difference
between the program in Witters and aid such as vouchers is that the
criteria in Witters were somewhat more extensive. In order to qualify
for aid, Witters not only had to propose a course of study that met the
state's educational criteria; he also had to be physically disabled.
Although voucher programs are not limited in this manner, applicants
for vouchers have no less of an "entitlement" to aid than did Witters,
once they have met the program's eligibility criteria. Indeed, insofar
as Green rejects a "formalistic" approach to assessing the validity of
aid to religious schools-he states, for example, that the difference
"between a promised reimbursement for tuition expenses paid and a
voucher that pays for the same costs up front is of no constitutional
moment" 42-one would think he would not rest his critique of Witters
on such a thin reed. By his own reasoning, the "substantive effect" of
Witters' payment to the Inland Empire School of the Bible is the same
as that of vouchers: both pay for the "entire educational experience."

Green's second basis for dismissing Witters-that an insignificant
portion of the aid flowed to religious schools under the Washington
program-merits more serious consideration. Many of the Court's
early aid decisions involved programs that the Court viewed as pro-
viding a highly disproportionate benefit to religious schools, in appar-
ent violation of the Establishment Clause's command of neutrality
between religion and nonreligion. In Lemon v. Kurtzman,143 for
example, some 96% of the students at recipient institutions were
pupils attending religious schools, and "most" of those schools were
Catholic. Likewise, in Lemon's companion case, Early v. DiCenso,
the "sole beneficiaries" of Rhode Island's Salary Supplement Act
were Catholic schools.1" In Committee for Public Education and Reli-
gious Liberty v. Nyquist, "all or practically all" of the schools eligible
for maintenance or repair grants were Catholic, and 85% of those eli-
gible for other forms of aid were church-affiliated. 145 And under the
statute at issue in Wolman v. Walter,146 "all but 29" of the 720 private
schools that qualified for participation147 were religious.' 48

142 Green, supra note 15, at 56.
143 403 U.S. 602 (1971).
144 Id. at 615.

145 Nyquist, 413 U.S. at 768.
146 433 U.S. 229 (1977).
147 Id. at 234.
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Notwithstanding these precedents, it is not obvious that an aid
program should be deemed unconstitutional simply because, in prac-
tice, it yields greater benefits to religious schools than to nonreligious
schools. A program that does not facially discriminate on the basis of
a suspect classification will not generally be found to violate the Equal
Protection Clause, for example, absent a showing that it was intended
to discriminate. 49 The Court has recognized that where the effects of
a law are highly disproportionate, that fact justifies an inference that it
is intended to discriminate and shifts to the government the burden of
proving that the law is not motivated by a discriminatory purpose. 150

But that is the exceptional case, and those defending the program still
have an opportunity to make their case that it is intended to be
evenhanded.

To the extent that the Establishment Clause is concerned with
programs having the "effect" of favoring religion over nonreligion, it
would be more in keeping with constitutional doctrine generally to
hold that a statute's disproportionate effects are relevant to, but not
dispositive of, its validity. Moreover, insofar as voucher programs
permit the use of public aid to attend any school-public or private,
secular or religious-courts should measure the "disproportionalness"
of a statute by comparing educational benefits to religious schools
with educational benefits to both public and other private schools,
since public schools are constitutionally required to be secular.
Indeed, it is puzzling that the courts would determine a statute's
"effect" on religion by focusing solely on applications of the law that
aid religious schools. Instead, courts should look to the statute's effect
"as a whole," as precedents such as Agostini, Zobrest, and Witters
have recognized. 5'

148 See also School Dist. of Grand Rapids v. Ball, 473 U.S. 373, 379 (1985), overruled by
Agostini v. Felton, 521 U.S. 203 (1997) ("[f]orty of the forty-one schools at which the programs
operate are sectarian"); Meek, 421 U.S. at 364 (of 1,320 private schools eligible for participation
in the program, "more than 75% [were] church-related or religiously affiliated educational insti-
tutions"); Public Funds for Pub. Schs. v. Marburger, 358 F. Supp. 29, 36 (D.N.J. 1973) ("the
assistance provided by Section 5 is not extended to parents of all students but only to a special
class" of "primarily religiously oriented" schools), affd, 417 U.S. 961 (1974).

149 Washington v. Davis, 426 U.S. 229, 240-41 (1976).
150 Yick Wo v. Hopkins, 118 U.S. 356, 373 (1886).
151 E.g., Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 9 (1993) (Court looks to effect

of program "as a whole"); accord Witters, 474 U.S. at 488; id. at 492 (Powell, J., concurring);
Mueller, 463 U.S. at 397-400.

[Vol. 10:1



1999/2000] THE CONSTITUTIONALITY OF SCHOOL CHOICE 27

One might argue that whether a voucher program creates an
incentive to choose a religious education will also depend upon "real
world" variables such as the educational quality of the various alterna-
tives. A program in Milwaukee, for example, might create different
incentives than a program in Maine, on account of differences in qual-
ity between the public schools in Milwaukee and Maine. It is not
clear, however, that practical differences in educational quality should
be relevant to an Establishment Clause analysis, provided the terms
for participation in a program are genuinely neutral as between secu-
lar and religious alternatives. If families choose a religious school
because it better prepares students for participation in society (or,
conversely, if they elect not to enroll in public schools because they
underperform on this score), any incentive to choose a religious edu-
cation is not based on the religious character of the school, and it
would be odd indeed to say that religious schools are disqualified from
educating schoolchildren because they do a better job of it. More-
over, one must bear in mind "the possibility of dynamic change over
time in the composition of participating schools.' ' 52 A voucher pro-
gram that covers the cost of educating students is likely to cause new
schools to spring up, and many (perhaps most) of these schools will be
secular alternatives of comparable quality.

In any event, more recent decisions of the Court-including deci-
sions that both pre-date and post-date Witters-have repudiated the
view that the balance of a program's beneficiaries is relevant to its
constitutional validity. In Mueller v. Allen,'53 for instance, the Court
sustained a tax deduction for educational expenses made available to
both religious and secular parents, notwithstanding evidence that "the
vast majority of the taxpayers who are eligible to receive the bene-
fit"-indeed, "about 95%"-"are parents whose children attend reli-
gious schools.' 54 The Court explained that it "would be loath to
adopt a rule grounding the constitutionality of a facially neutral law
on annual reports reciting the extent to which various classes of pri-
vate citizens claimed benefits under the law."'15 5 The Court recently
reaffirmed this view in Agostini, stating that it was not "willing to con-
clude that the constitutionality of an aid program depends on the

152 Lupu, supra note 46, at 383.
153 463 U.S. 388 (1983).
154 Id. at 391, 401.
155 Id. at 401.



CIVIL RIGHTS LAW JOURNAL

number of sectarian school students who happen to receive the other-
wise neutral aid.' 156

Perhaps more importantly, five Justices in Witters itself rejected
Green's proposition that the validity of the program turned on a
breakdown of religious and secular beneficiaries. Although Justice
Marshall's opinion noted that "nothing in the record indicates that...
any significant portion of the aid expended under the Washington pro-
gram as a whole will end up flowing to religious education,' 1 57 Justice
Powell's concurrence took pains to point out that this factor was irrel-
evant in light of Mueller v. Allen.158  "Mueller makes clear," he
observed, that "state programs that are wholly neutral in offering edu-
cational assistance to a class defined without reference to religion do
not violate the second part of the Lemon v. Kurtzman test, because
any aid to religion results from the private choices of individual bene-
ficiaries."' 59 Noting that in Mueller "the great majority of benefi-
ciaries were parents of children attending sectarian schools," Justice
Powell explained that "[c]ontrary to the Court's suggestion," the
validity of the Washington program "does not depend on the fact that
[Witters] appears to be the only handicapped student who has sought
to use his assistance to pursue religious training."'6 Four other Jus-
tices joined this aspect of Justice Powell's concurring opinion,16' and
the Court has since explained that "Witters was premised on virtually
identical reasoning" as Mueller.62

From Mueller to Agostini, the Court's decisions recognize that it
makes little sense to focus on the effect of a program of aid to reli-
gious schools in isolation, when in many cases the aid being provided
to secular schools-including public schools, which, by constitutional
requirement, must be secular-is far greater in scope. So long as each
student receives the same aid wherever he and his family choose to go
to school, there can be no claim that religion is being "favored" or

156 Agostini, 521 U.S. at 229.
157 Witters, 474 U.S. 488.
158 Mueller, 463 U.S. 388.
159 Witters, 474 U.S. at 490-91 (Powell, J., joined by Burger, C.J. & Rehnquist, J.,

concurring).
160 Id. at 491 n.3.
161 See id. at 490 (White, J., concurring); id. at 493 (O'Connor, J., concurring).
162 Zobrest, 509 U.S. at 9. See also Agostini, 521 U.S. at 229 (1997) ("Zobrest did not turn

on the fact that James Zobrest had, at the time of litigation, been the only child using a publicly
funded sign-language interpreter to attend a parochial school.").
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"advanced" by the state. Green's theory therefore rests on an incor-
rect view of what it means for the state to "advance" religion.

IV. VOUCHERS AND STATE ACTION

As the foregoing shows, the "no substantial aid" theory of the
Establishment Clause rests on an improper understanding of what it
means for the government to "advance" religion. That is not, how-
ever, its only analytical difficulty. A related problem is that its focus
on whether schools that receive aid espouse a religious worldview is
difficult to square with the object of the First Amendment: limiting the
government's power to promote religious exercise. As the Supreme
Court explained in Corporation of Presiding Bishop v. Amos, t63 "[f]or
a law to have forbidden 'effects' under Lemon, it must be fair to say
that the government itself has advanced religion through its own activi-
ties and influence.""l6 The Court expressed a similar view in Agostini
v. Felton,165 noting that the Establishment Clause is designed to pre-
vent governmental indoctrination of religion.166 There the court
explained Zobrest -on the ground that because "the only government
aid in [that case] was the interpreter, who was herself not inculcating
any religious messages, no government indoctrination took place and
we were able to conclude that 'the provision of such assistance [was]
not barred by the Establishment Clause.'"167 It follows that where the
state funds all schools on equal terms, but exercises no control over
what they say, any religious speech is not state action.

The Supreme Court has often applied different state action stan-
dards in its establishment jurisprudence, but it has never explained
why. If the impetus for religious speech that takes place on school
property is genuinely private, such speech is not "fairly attributable to
the state. ' 168 The Court has repeatedly held, in other contexts, that a
finding of state action requires that the state provide "such significant
encouragement, either overt or covert, that the choice must in law be

163 483 U.S. 327 (1987).
164 Id. at 337 (1987) (emphasis added).
165 521 U.S. 203 (1997).
166 Id. at 234 (emphasis added).
167 Agostini, 521 U.S. at 224 (emphasis and brackets in original) (quoting Zobrest, 509 U.S.

at 13). See also id. at 526 (noting that in Zobrest, "the IDEA's neutral eligibility criteria ensured
that the interpreter's presence in a sectarian school was a 'result of the private decision of indi-
vidual parents' and '[could] not be attributed to state decisionmaking"') (emphasis in original)
(quoting Zobrest, 509 U.S. at 10).

168 Lugar v. Edmonson Oil Co., 457 U.S. 922, 937 (1982).
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deemed to be that of the State." '69 Applying this standard, the Court
in Rendell-Baker v. Kohn 7 ' ruled that a private school's employment
decisions are not state action, even if the school receives "virtually all
of [its] income .. .from governmental funding," obtains its students
through referral from public schools, and must comply with numerous
educational requirements that apply to public schools. 71 Because the
challenged "decisions to discharge" "were not compelled or even
influenced by any state regulation," the state could not fairly be held
responsible. 172 A fortiori, Rendell-Baker suggests that the state is not
responsible for any religious activity that takes place in private reli-
gious schools. The state in no way encourages such activity, and the
provision of "governmental funding" is itself insufficient to convert
"the specific conduct of which the [taxpayer] complains"-religious
"indoctrination"-into state action. 173

An approach that focuses on the criteria by which aid is adminis-
tered, rather than the uses to which aid might be put by private
schools, thus has the additional advantage of bringing the Court's
interpretation of the Establishment Clause into conformity with its
understanding of state action generally. That is especially important
in this context, because an overly expansive view of state action under
the Establishment Clause threatens to convert private conduct that is
otherwise protected by the Free Speech and Free Exercise Clauses
into an unlawful state establishment. 174 Restricting the advancement
of religion by the government enhances liberty, but restricting the

169 Blum v. Yaretsky, 457 U.S. 991, 1004 (1982). See also Jackson v. Metropolitan Edison
Co., 419 U.S. 345, 357 (1974) (finding no state action "where the [state] has not put its own
weight on the side of the proposed practice by ordering it"). Inasmuch as a neutrality inquiry
under the First Amendment "requires an Equal Protection mode of analysis," Walz v. Tax
Comm'n, 397 U.S. 664, 696 (1970) (Harlan, J., concurring), it is appropriate for courts to ask not
only whether the state has compelled religious activity, but whether it has intentionally favored
such activity. The question of favoritism, however, turns on the neutrality of the criteria by which
the aid is administered, and the voucher programs discussed in text are evenhanded in their
treatment of religious and secular education.

170 457 U.S. 830 (1982).
171 Id. at 840.
172 Id. at 841.

173 See Blum, 457 U.S. at 1004.
174 See Board of Educ. v. Mergens, 496 U.S. 226, 250 (O'Connor, J., plurality opinion)

(noting the "crucial difference between government speech endorsing religion, which the Estab-
lishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free
Exercise Clauses protect").
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advancement of religion by private parties infringes liberty.17 I dis-
cuss these issues in greater depth in the following section.

V. VOUCHERS AND UNCONSTITUTIONAL CONDITIONS

An understanding of "advancement" that compares the treat-
ment of religious schools with their secular counterparts avoids other
constitutional difficulties as well. Most important, measuring
advancement against the baseline of other schools' statutory entitle-
ments serves the purposes of the Religion Clauses-minimizing the
state's influence on voluntary religious decisionmaking-while obviat-
ing the purported "tension" or "conflict" between the Establishment
Clause and the Free Speech and Free Exercise Clauses. 176 Measuring
advancement against the baseline of no funding of private education,
by contrast, puts the Establishment Clause on a collision course with
the rest of the First Amendment.177

A. Vouchers and Free Speech

The Supreme Court has long held that it is presumptively uncon-
stitutional for the state to condition the receipt of an otherwise avail-
able benefit on the surrender of a constitutional right. The leading
case involving free speech is Speiser v. Randall,78 where the Court
held that the state of California violated the First Amendment when it
denied tax benefits to veterans who refused to swear that they did not
advocate the violent overthrow of the government. Writing for the
Court, Justice Brennan explained that:

To deny an exemption to claimants who engage in certain forms of
speech is in effect to pefialize them for such speech. Its deterrent

175 For example, while imposing a religious nondiscrimination requirement upon the state
increases religious freedom, see, e.g., Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S.
520 (1993), imposing such a requirement upon private religious organizations would diminish
religious freedom. See, e.g., Corporation of Presiding Bishop v. Amos, 483 U.S. 327 (1987).

.176 Cf. CASS SUNSTEIN, THE PARTIAL CONSTITuTION 68-92 (discussing baselines in consti-
tutional doctrine generally); Johnson, supra note 58, at 373 (contending that "[w]hether an
observer perceives a particular state action as neutral will simply depend upon the vantage point,
or baseline, she adopts" (footnote omitted)).

177 For an in-depth and insightful discussion of these issues, see Michael W. McConnell,
The Selective Funding Problem: Abortions and Religious Schools, 104 HARV. L. REV. 989 (1991);
Michael W. McConnell, Unconstitutional Conditions: Unrecognized Implications for the Estab-
lishment Clause, 26 SAN DIEGO L. REV. 255 (1989).

178 357 U.S. 513 (1958).
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effect is the same as if the State were to fine them for the speech. The
appellees are plainly mistaken in their argument that, because a tax
exemption is a "privilege" or "bounty," its denial may not infringe
speech.

179

This does not mean that the state's denial of a benefit is invalid simply
because it penalizes certain speech; as with other content-based regu-
lation, the state may attempt to show that its "discriminatory financial
treatment" of certain speech is "necessary to serve a compelling state
interest" and "narrowly drawn to achieve that end." ' It does mean,
however, that the state may not claim that since it is under no obliga-
tion to provide a benefit in the first place, it may impose whatever
conditions it likes upon its receipt. Nor may the state say that those
excluded from the benefit are free to exercise their constitutional
right, just without the relevant government assistance.

What does all this have to do with vouchers? Recall that the
most common rationale for excluding religious schools from vouchers
is the "pervasively sectarian" doctrine. That doctrine holds that reli-
gion so pervades the curriculum of parochial schools that it is impossi-
ble to fund their secular educational services without advancing their
religious missions, in violation of the Establishment Clause.' I have
already explained why this understanding of "advancement" is incon-
sistent with the underlying purposes of the First Amendment and the
Court's state action doctrine.182 But the "pervasively sectarian" doc-
trine raises problems under the Free Speech Clause as well. Indeed,
perhaps the most basic problem with the doctrine is that it makes the
content and viewpoint of a religious school's teaching dispositive of
whether it may receive government benefits, in direct contravention

179 Id. at 518.
180 See Simon & Schuster, Inc. v. Members of New York State Crime Victims Bd., 502 U.S.

105, 117-18 (1991) (quoting Arkansas Writers' Project v. Ragland, 481 U.S. 221, 231 (1987)).
This is, however, a difficult standard to meet. See id. at 124-25 (Kennedy J., concurring) ("Bor-
rowing the compelling interest and narrow tailoring analysis is ill advised when all that is at issue
is a content-based restriction, for resort to the test might be read as a concession that States may
censor speech whenever they believe there is a compelling justification for doing so. Our prece-
dents and traditions allow no such inference ... [T]he sole question is, or ought to be, whether
the restriction is in fact content based."); Lamb's Chapel v. Center Moriches Sch. Dist., 508 U.S.
384 (1993); R.A.V. v. City of St. Paul, 505 U.S. 377, 382-83, 391-92, 395 (1992); FCC v. League of
Women Voters, 468 U.S. 364 (1984); Widmar v. Vincent, 454 U.S. 263, 269-70 (1981).

181 See generally Wolman v. Walter, 433 U.S. 229 (1977); Meek v. Pittenger, 421 U.S. 349
(1975); Lemon v. Kurtzman, 403 U.S. 602 (1971).

182 See supra Part IV.
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of the First Amendment's guarantee of content and viewpoint neutral-
ity. After all, it is a school's teaching that makes it "pervasively sectar-
ian," and teaching is plainly speech.

Of course, Green and other supporters of the doctrine never
define it in those terms. But even their own definitions-religious
schools instill "values throughout their curriculum"' 83-reveal that a
school's teaching determines whether it is eligible for aid. In sum, the
"pervasively sectarian" doctrine rests on the notion that the Establish-
ment Clause requires discrimination against otherwise eligible schools
on the basis of the religious content and viewpoint of their teaching-
a result directly at odds with the Free Speech Clause.184

To be sure, opponents of vouchers are armed and ready with an
answer: compliance with the Establishment Clause, they say, provides
the compelling justification for this content- and viewpoint-based dis-
crimination. But setting aside whether the Establishment Clause
requires such a result, this is nonetheless an incomplete response. If
one concludes that principles of free speech require including religious
schools in vouchers, but that principles of nonestablishment require
excluding them, it does not follow that the proper way to reconcile the
conflict is to subordinate free speech to the principle of nonestablish-
ment. That is, there is no basis to say that in a fight between the
Establishment Clause and the remainder of the First Amendment, the
Establishment Clause automatically wins. Professor Laurence Tribe
has suggested the opposite conclusion: in cases of conflict, "the free
exercise principle should be dominant [over] the anti-establishment
principle." ' Whatever one may think of this statement, the conclu-
sion that different clauses of the First Amendment point in different
directions at least suggests we should consider whether an alternative
interpretation might obviate the conflict. It is highly implausible that
the founders would have intentionally enacted an internally contradic-
tory First Amendment, and such an interpretation of the First Amend-
ment also makes no sense as a matter of constitutional theory.8 6

183 Green, supra note 15, at 52.
184 Cf. Michael Stokes Paulsen, A Funny Thing Happened on the Way to the Limited Public

Forum: Unconstitutional Conditions on "Equal Access" for Religious Speakers and Groups, 29
U.C. DAvis L. REV. 653, 675-700 (1996).

185 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 14-8, at 1201 (2d ed. 1988).
186 See Choper, supra note 121, at 686 (arguing that the view that free exercise is dominant

"fulfills the historic and contemporary aims of both clauses to further religious liberty"); Donald
Gianella, Religious Liberty, Nonestablishment, and Doctrinal Development, 80 HARV. L. REV.
1381, 1389 (1967) (contending that free exercise should dominate because it is "premised on a
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Even assuming that principles of nonestablishment should take
precedence over principles of free speech in cases of conflict, the
Supreme Court has repeatedly held that the Establishment Clause
provides no warrant for discriminating against privately initiated reli-
gious speech. As the Court stated in Capitol Square Review & Advi-
sory Board v. Pinette,187 "precedent establishes that private religious
speech, far from being a First Amendment orphan, is as fully pro-
tected under the Free Speech Clause as secular private expression. 188

In its landmark decision in Widmar v. Vincent,189 for example, the
Court expressly rejected arguments that a public university could "dis-
criminate against religious speech on the basis of content," or provide
such speech with "less protection than other types of expression. '" 19°

The state's asserted interest "in achieving greater separation of church
and State than is already required under the Establishment Clause,"
the Court explained, "is limited by the Free Exercise Clause and in
this case by the Free Speech Clause as well."' 191 Thus, the state could
not deny religious students equal access to its property because they
sought to use it "'for purposes of religious worship or religious
teaching.' "192

Similarly, in Lamb's Chapel v. Center Moriches School District,193

the Court unanimously held that "it discriminates on the basis of view-
point"-and thus "violates the Free Speech Clause of the First
Amendment"-"to permit school property to be used for the presen-
tation of all views about family issues and child rearing except those
dealing with the subject matter from a religious standpoint."'94 There,
state officials sought to keep a church from obtaining after-hours
access to its schools "on the ground that to permit its property to be
used for religious purposes would be an establishment of religion for-
bidden by the First Amendment."' 195 But given the "variety of private
organizations" that used the school for comparable purposes, the

vital civil right" rather than on "outmoded eighteenth century political theory"); but cf Suzanna
Sherry, Lee v. Weisman: Paradox Redux, 1992 Sup. CT. REV. 123.

187 515 U.S. 753 (1995).
188 Id. at 760.
189 454 U.S. 263 (1981).
190 Id. at 267.
191 Id. at 276.
192 Id. at 265.
193 508 U.S. 384 (1993).
194 Id. at 387, 393.
195 Id. at 394.
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Court held that mere "fears of an Establishment Clause violation" did
not justify the exclusion of privately initiated religious speech. 196

The principle that the Establishment Clause does not permit the
government to discriminate against religious speech also applies to its
provision of funding. In Rosenberger v. Rector of University of Vir-
ginia,I97 the Court held that a state university may not "'exclude an
otherwise eligible student publication from participation in the stu-
dent activities fund, solely on the basis of its religious viewpoint,
where such exclusion would violate the Speech and Press Clauses if
the viewpoint of the publication were nonreligious. "' 198 There, school
officials sought to deny funding to Wide Awake, a student newspaper
that addressed campus issues from a "Christian viewpoin[t]," on the
ground that this was "excused by the necessity of complying with the
Constitution's prohibition against state establishment of religion."' 99

Citing Widmar, Lamb's Chapel, and Board of Education v.
Mergens, ° ° the Court again "rejected the position that the Establish-
ment Clause even justifies, much less requires, a refusal to extend free
speech rights to religious speakers. "201

The University of Virginia was under no obligation to fund stu-
dent newspapers; but having decided to do so, it could not then dis-
criminate against otherwise eligible newspapers on the basis of their
religious editorial viewpoint. The same logic holds for vouchers:
should the state decide to fund private education, it must do so in a
manner that complies with the mandates of the Free Speech Clause.

Green dismisses Rosenberger on the ground that it "is a free
speech case. '20 2 That statement is telling, because it reveals a blind
spot in many separationists' thinking-the fact that what makes a
school "pervasively sectarian," and thus ineligible for benefits under
their theory, is its protected religious speech.2 °3 Contrary to Green,

196 Id. at 395.

197 515 U.S. 819, 837 (1995).
198 Id. at 837.

199 Id. at 826, 837.
200 496 U.S. 226 (1990) (upholding the federal Equal Access Act, which requires public

secondary schools to grant religious noncurricular groups the same privileges that they grant to
secular groups, against an establishment challenge).

201 Id. at 839.
202 Green, supra note 15, at 62.
203 Green also distinguishes Rosenberger on the basis that "no public monies ... flow[ed]

to the religious magazine's coffer" in that case. Green, supra note 5, at 64. Inasmuch as he
purports to reject "formalistic" distinctions (see Green, supra note 15, at 80), however, this is



CIVIL RIGHTS LAW JOURNAL

the Establishment Clause does not strip a school of its free speech
rights simply because it is deemed "pervasively sectarian." That
Rosenberger "is a free speech case" is precisely the point.

B. Vouchers and Free Exercise
In addition to creating constitutional difficulties under the Free

Speech Clause, the "pervasively sectarian" doctrine also causes
problems under the Free Exercise Clause. Although the Supreme
Court has retreated from the view that all state-imposed burdens on
religious exercise must satisfy a compelling governmental interest,20 4 it
has consistently maintained that "[a]t a minimum, the protections of
the Free Exercise Clause pertain if the law at issue discriminates
against some or all religious beliefs. '205 The government may not
"single out" religious activity "for special and burdensome treat-
ment. '20 6 Nor may it "impose special disabilities on the basis of reli-
gious views or religious status. 20 7 As the late Justice Brennan put it,
the state may not "impose[ ] a unique disability" on those engaging in
"protected religious activity. ' 20 8

Excluding religious schools from vouchers plainly violates these
principles. Denying funding to religious schools (and them alone) is
not "merely the incidental effect of a.. . 'neutral law of general appli-
cability' ,1;209 it is the intended, discriminatory consequence of the "no
substantial aid" theory and the "pervasively sectarian" doctrine. It
expressly discriminates against those who choose to receive their edu-
cation in a religious setting, and it "singles out" religious students for
the "special disability" of having to finance their own education when
the state pays everyone else's way.

Green suggests that "it is difficult to show that the ability to exer-
cise one's religion is substantially burdened merely through the gov-
ernment's failure to fund its practice. '210 But unless the doctrine of

plainly irrelevant. To be sure, the money in Rosenberger went to the printer. But the benefit of
the printing undeniably went to Wide Awake. The important point was not the form or type of
aid provided; it was the fact that it was provided evenhandedly, such that any religious speech
could not be attributed to the state.

204 See Employment Div. v. Smith, 494 U.S. 872 (1990).
205 Church of Lukumi Babalu Aye, 508 U.S. at 532.
206 Jimmy Swaggart Ministries v. Board of Equalization, 493 U.S. 378, 390 (1990).
207 Employment Div., 494 U.S. at 877.
208 McDaniel v. Paty, 435 U.S. 618, 632 (1978) (Brennan, J., concurring in judgment).
209 Employment Div., 494 U.S. at 878, 879 (citation omitted).
210 Green, supra note 15, at p. 71.
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unconstitutional conditions simply does not apply in this context, it is
untenable to say that religious schools are free to carry on their busi-
ness-simply without any government assistance-when the govern-
ment funds nonreligious entities that serve the same secular
educational function. As the Supreme Court recognized in Sherbert v.
Verner,2 11 where an individual's "ineligibility for benefits derives
solely from the practice of her religion, . . . [thus] forc[ing] her to
choose between following the precepts of her religion and forfeiting
benefits, on the one hand, and abandoning the precepts of her religion
in order to accept work, on the other hand," this is tantamount to "a
fine imposed against [the individual] for her [choice to] worship., 212

Moreover, it is well settled that a party need not "establish a substan-
tial burden on the practice of their religion" where a law openly dis-
criminates on a religious basis.213

In the end, the "no substantial aid" view creates a situation in
which one clause of the First Amendment (the Establishment Clause)
is said to forbid what the other clauses of the First Amendment (the
Free Exercise and Free Speech Clauses) are said to require. That is an
implausible interpretation of the First Amendment, read as a whole.
It is much more sensible to interpret the First Amendment's various
clauses as serving a complementary end-minimizing the govern-
ment's influence on private decisions whether to engage in religious
speech and exercise.

VI. VOUCHERS AND THE THREAT TO RELIGIoUs AUTONOMY

Perhaps the most compelling argument in the case against vouch-
ers for religious education is the claim that they threaten to interfere
with the autonomy of religious schools. Vouchers are essentially
money, after all, and money exerts a powerful influence in the hands
of the state. Just as "the power to tax involves the power to
destroy,"2" 4 so "'the Government [may] regulate that which it subsi-

211 374 U.S. 398 (1963).
212 Id. at 404. Accord Thomas v. Review Bd., 450 U.S. 707, 717-18 (1981) ("Where the

state conditions receipt of an important benefit upon conduct proscribed by a religious faith, or
where it denies such a benefit because of conduct mandated by religious belief, thereby putting
substantial pressure on an adherent to modify his behavior and to violate his beliefs, a burden
upon religion exists.").

213 Hartmann v. Stone, 68 F.3d 973, 979 & nn. 3-4 (6th Cir. 1995). See also, e.g., McDaniel
v. Paty, 435 U.S. 618 (1978); Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520
(1993).

214 See McCulloch v. Maryland, 4 Wheat. 316, 431 (1819).
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dizes."' 21 5 What is more, the argument goes, the state's ability to
interfere with the independence of religious schools will only grow
once such schools are dependent upon state aid for their livelihood.
As the plaintiffs in Mitchell v. Helms put it, state aid to religious
schools threatens to "secularize the teaching of most subjects in secu-
lar schools." '216

While I share the concern that the government's power of the
purse not be used to subvert the autonomy of religious schools, this
argument nonetheless fails for several reasons. Before turning to its
merits, however, I would like to pose a threshold question: Who has
standing to raise this claim?

A. Standing to Raise Claims of State Interference with the
Autonomy of Religious Schools
The standard citation in support of standing to raise establish-

ment claims is Flast v. Cohen,2 17 which involved a challenge to the
Elementary and Secondary Education Act of 1965, insofar as it
authorized federal expenditures for materials used in religious
schools. The plaintiffs, federal taxpayers, claimed that using tax mon-
ies for "'the purchase of textbooks and instructional and library
materials for use in religious and sectarian schools"' amounted to
"'compulsory taxation for religious purposes.' ",218

The Court held that those who assert standing as taxpayers to
challenge a spending program must satisfy a two-part test. First, they
must "establish a logical link between that status and the type of legis-
lative enactment attacked";2 19 and second, they must "establish a
nexus between that status and the precise nature of the constitutional
infringement alleged. '220 In Flast, the Court found the requisite
"nexus" in the history of the Establishment Clause, which was
designed in part to protect taxpayers from being compelled to support
religions to which they did not adhere. As Justice Stewart explained,
the Court's decision "no more than recognizes that [the plaintiffs]
have a clear stake as taxpayers in assuring that they not be compelled

215 See Everson, 330 U.S. at 28 (quoting Wickard v. Filburn, 317 U.S. 111, 131 (1942)).
216 Brief for Respondents at 33, Mitchell v. Helms, 119 S. Ct. 2336 (June 14, 1999) (No. 98-

1648).
217 392 U.S. 83 (1968).
218 Id. at 87 (quoting the complaint).
219 Id. at 102
220 Id.
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to contribute even 'three pence'. . . of [their] property for the support
of any one establishment. '221 Put in terms of standing doctrine, Flast
stands for the proposition that taxpayers suffer an "injury" from being
compelled to support religious exercise as such.222

One can easily understand why taxpayers have standing to claim
that they are injured by having to pay taxes supporting religious exer-
cise. The history of the Establishment Clause reveals a deep concern
for the public funding of religious activity as such, and principles of
both free exercise and nonestablishment suggest that such funding is
an interference with protected rights of religious conscience. Thus
understood, the First Amendment provides a proper vehicle for the
vindication of those interests.

It is difficult, however, to see why taxpayers should have standing
to claim that conditions of eligibility for public aid threaten to harm
religious schools or to interfere with their autonomy. Whether or not
government aid to religious education is structured so as to undermine
the right of religious schools to teach students about religion (or from
a religious viewpoint), the financial burden on taxpayers is identical.
Viewed in light of Flast, there is no "logical link" or "nexus" between
taxpayers' objections to "compulsory taxation for religious purposes"
and their claims that religious schools will be forced to sterilize their
religious curricula if permitted to receive public funding.223 Such pro-
grams cost the same amount either way, and only religious schools

221 Id. at 114 (concurring opinion) (quoting Madison's Memorial and Remonstrance, 3,
reprinted in Appendix to Everson, 330 U.S. at 63 (Rutledge J., dissenting).

222 See, e.g., Allen v. Wright, 468 U.S. 737, 751 (1984) (in order to establish standing, plain-
tiffs must prove that they personally have suffered an actual or threatened injury that is fairly
traceable to the defendant's conduct and likely to be redressed by a favorable decision); see also
Valley Forge Christian College v. Americans United for Separation of Church and State, 454
U.S. 464, 472 (1982). Of course, the "actual injury" in taxpayer standing cases is something of a
fiction. The relationship between any given taxpayer's income tax obligation and the use of such
money for an unlawful establishment is wholly attenuated. But insofar as the Establishment
Clause was designed to prevent even "three pence" of compelled taxation for religion as such,
Flast rests on a reasonable argument that taxpayers have a right, as a matter of conscience, to
raise objections to such programs.

223 See Flast, 392 U.S. at 101-2 (stating that whether a party has standing "depend[s] upon
the circumstances of the particular case" and that plaintiffs must establish "a nexus between
[their status as taxpayers] and the precise nature of the constitutional infringement alleged"
(emphasis added)). Subsequent Supreme Court decisions have disavowed the broader implica-
tions of the holding in Flast, and have "emphasized" the "narrowness of that holding." United
States v. Richardson, 418 U.S. 166, 173 (1974). See also Valley Forge Christian College, 454 U.S.
at 481 (noting "the rigor with which the Flast exception to the Frothingham [v. Mellon, 262 U.S.
447 (1923),] principle ought to be applied").
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and their students could be harmed by meddlesome eligibility
requirements.

Nor is standing supportable on account of an absence of "individ-
uals in society other than taxpayers who could invoke federal judicial
power to challenge such eligibility requirements." '224 If program eligi-
bility conditions threaten to "entangle" the state in the operation of
participating schools-a threat to the free exercise rights of the
schools225-any school that is otherwise qualified to participate in the
program can raise such claims in an appropriate proceeding. But even
if such schools fail to do so, that should be of little constitutional con-
cern to the average taxpayer, whose children attend public or private
secular schools. If religious schools wish to strike what some consider
a Faustian bargain-a "deal with the devil"-that is their business
(and theirs alone) for federal standing purposes.

Perhaps more important, religious schools that challenge condi-
tions on their participation in government aid are likely to raise com-
pletely different claims, and to seek completely different remedies,
than those who object to the funding of religious schools generally.
Religious schools (and parents) that wish to participate in such pro-
grams have an interest in their preservation. They would likely claim
that any entangling conditions were an unconstitutional infringement
on their free exercise or free speech rights, but a dispensable and sev-
erable part of the program. Taxpayer-plaintiffs, by contrast, to date
have been concerned only with having such programs altogether inval-
idated. It is therefore likely that taxpayer-plaintiffs and religious
schools (or parents) would seek precisely opposite remedies for what
is supposedly the same "injury." As one federal court has explained,
courts should be reluctant to find standing where "a [party before the
court] would concede certain issues that an aggrieved [party not

224 Flast, 392 U.S. at 98 n.17.
225 Cf. Tilton v. Richardson, 403 U.S. 672, 694 (1971) (Douglas, J., dissenting) (stating that

"both the Free Exercise Clause and academic freedom are violated when the Government agent
must be present to determine whether the course content is satisfactory"); see also Douglas
Laycock, Towards a General Theory of the Religion Clauses: The Case of Church Labor Relations
and the Right to Church Autonomy, 81 COLUM. L. REV. 1373, 1383 (1981) ("The Court has
explained why taxpayers have standing to challenge government support of religion, but it has
never explained why taxpayers have standing to argue that an aid program entangles the state in
the church's affairs. Only the church is harmed by such interference, and only it should have
standing to complain. . . . And if the church itself complained, its claim would sound most
naturally in the free exercise clause.").
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before the court] would not. '226 Allowing taxpayer-plaintiffs to claim
that receiving public assistance threatens to subvert the autonomy of
religious schools is tantamount to granting one's opponents standing
to raise one's rights.227

B. Structuring Vouchers so as to Avoid Interference with the
Autonomy of Religious Schools

Even if taxpayers had standing to claim that the risks of "entan-
glement" preclude religious schools from selling their souls and suc-
cumbing to overreaching eligibility conditions, there are a number of
reasons why this argument ought not stand in the way of providing
secular aid, such as vouchers, to religious schools. First, the argument
presumes that vouchers necessarily must be structured so as to induce
religious schools to "secularize" their curricula. Most educational reg-
ulations, however, do not have that effect. A state might require, for
example, that schools hold classes for 150 days of the year; that they
offer coursework in physical education; that they administer scholastic
aptitude tests; or that they offer American history, English literature,
and basic "reading, 'riting, and 'rithmetic". Nothing in the nature of
vouchers requires that they be structured to impinge on the religious
freedom of schools.

This is not to make light of the possibility that state educational
mandates might interfere with the religious or expressive autonomy of
parochial schools. The programs at issue in Lemon v. Kurtzman,22 8 in
which the Court struck down two states' "salary supplement" pro-
grams for teachers at religious schools, provide a case in point. In
order to receive aid, participating teachers were required to teach only
public school subjects, to use only public school materials, to refrain
from teaching any "course in religion," and to avoid any "subject mat-
ter expressing religious teaching," or even "morals," in their
courses.229 Although the Court's decision in Lemon is subject to criti-

226 See Roberts v. Wamser, 883 F.2d 617, 622 (8th Cir. 1989).
227 See Douglas Laycock, The Right to Church Autonomy as Part of Free Exercise, in II

GOVERNMENT INTERVENTION IN RELIGIOUS AFFAIRS 28, 38 (1986) ("by making entanglement
an establishment-clause doctrine and tying it to financial aid, the Court has created standing for
opponents of churches to assert the church's right to be left alone. * * * An atheist plaintiff
asserting a church's right to be left alone is the best possible illustration of why there are rules on
standing").

228 403 U.S. 602 (1971).
229 Id. at 608, 610.
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cism on numerous other grounds (including its failure to see that tax-
payers lack standing to raise "entanglement" claims on behalf of
religious schools),23° it properly expressed concern regarding the
breathtaking scope of "governmental contro[l]" over the teaching of
participating schools.2 31 The eligibility conditions in Lemon did not
pertain to the quality of the secular component of the religious
schools' educational offerings; they directly interfered with religious
schools' ability to communicate on moral issues and the "religious
content" of their teaching.232

Lemon thus illustrates the possibility that eligibility requirements
may conflict with the tenets or teachings of religious schools. But
those that do can be dealt with on a case-by-case basis or challenged
as unconstitutional conditions on the school's receipt of generally
available aid. Whether the school may be subjected to the require-
ment will then depend upon whether, under the facts of the particular
case, it unduly interferes with the school's freedom of speech, freedom
of religious exercise, or freedom of expressive association. If the
school loses, it can decide for itself whether the risk of losing its inde-
pendence is substantial enough to warrant declining state support.
But that should be the school's choice, and there is no need to throw
out the baby with the bathwater by saying that the threat of religious
"cleansing" posed by vouchers justifies excluding religious schools
from the outset.

In addition, it must be remembered that religious schools, like
their secular counterparts, are already subject to a host of state regula-
tions even in the absence of state aid.233 As the Supreme Court
explained in Pierce v. Society of Sisters,234 the state possesses the
power:

reasonably to regulate all schools, to inspect, supervise, and examine
them, their teachers and pupils; to require that all children of proper

230 See, e.g., Michael W. McConnell, Religious Freedom at a Crossroads, 59 U. CHI. L. REV.
115, 128-34 (1992) (explaining how the Lemon test undermines religious pluralism).

231 Lemon v. Kurtzman, 403 U.S. 607 (1971).
232 id. at 620. It is telling, however, that the programs in Lemon were structured in this

manner so as to satisfy the Supreme Court's then-current mandates about permissible aid. Thus,
Lemon illustrates the threat to religious autonomy posed by a "no substantial aid" theory of the
Establishment Clause.

233 See, e.g., Runyon v. McCrary, 427 U.S. 160 (1976) (upholding the application of racial
anti-discrimination laws to private schools).

234 268 U.S. 510 (1925).
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age attend some school, that teachers shall be of good moral character
and patriotic disposition, that certain studies plainly essential to good
citizenship be taught, and that nothing be taught which is manifestly
inimical to the public welfare.a35

Judged by today's mores, some of this sounds a bit overbroad.236 But
even a quick perusal of the state education codes reveals that they
have taken full advantage of their power over education.237 It is not as
though religious schools will be free from state regulation without
vouchers, but subject to the state's untrammeled authority with them.
Moreover, as Professor Michael Paulsen has explained, "[w]hatever
the legally permissible scope of government authority to regulate pri-
vate religious schools, that scope is not enlarged by a religious group's
acceptance of voucher funds that the government has provided to stu-
dents on a religious-neutral basis. ' 238 Under theories that would deny
aid to religious schools, such schools would be subject to neutral and
generally applicable regulations, but excluded from generally neutral
and available benefits. Under vouchers, religious schools would at
least get the bitter with the sweet, just like secular schools. Oppo-
nents of vouchers would evidently prefer that they receive the bitter
with the bitter.

C. The Threat to Religious Autonomy Posed by Excluding
Religious Schools from Vouchers

In the end, however, the greatest failure of the autonomy argu-
ment is that it ignores the threat to religious autonomy posed by the
alternative-excluding religious schools from vouchers. Setting aside
the free exercise implications of conditioning one's right to a voucher
on the sacrifice of one's constitutional right to attend a religious
school,239 it cannot be denied that a person who is entitled to use pub-
lic aid for any school-except religious ones-faces a tremendous dis-
incentive to choose a religious education. As the Supreme Court

235 Id. at 534.
236 See also Farrington v. Tokushige, 273 U.S. 284 (1927) (invalidating various state regula-

tions that restricted instruction in foreign language schools).
237 See, e.g., 105 ILL. COMP. STAT., Act. 5, Articles 1-35; N.Y. EDUC. LAW § 107, et seq.
238 See Paulsen, supra note 184, at 713 (emphasis omitted).
239 See generally Wisconsin v. Yoder, 406 U.S. 205 (1972); Pierce v. Society of Sisters, 268

U.S. 510 (1925).
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observed in Sherbert v. Verner,24 where one's "ineligibility for bene-
fits derives solely from the practice of her religion," the "pressure
upon her to forego that practice is unmistakable 241 Such a state of
affairs "forces her to choose between following the precepts of her
religion and forfeiting benefits, on the one hand, and abandoning...
the precepts of her religion in order to accept [them], on the other
hand. ' 242 To be sure, the disincentive created by losing a benefit does
not threaten one's religious autonomy as much as an outright prohibi-
tion. But particularly for those of limited means, to fund one but not
the other alternative is all but to make the choice for them.

The pressure to modify one's behavior, of course, is felt not only
by the student, but by the school. Religious schools must compete
with secular schools for students, and the prospect of being perceived
as "too religious" to receive public aid creates a powerful incentive for
schools to downplay their religious character. Thus, Green's acknowl-
edgment that "many modern religious schools" have "academic pro-
grams [that] are indistinguishable from public schools" is relevant not
because such schools should now be permitted to receive aid, but
because it is troubling evidence that they have been tempted, by cur-
rent doctrine, to stifle their religious expression in order to become
eligible for aid. To be sure, many religious schools that have faced this
dilemma have recognized the threat and (to their credit) declined the
invitation to trade their adherence to religious principle for cash. This
is a choice they should not have to face, however, particularly if the
state determines that it will fund not only its own schools, but any
private school that satisfies its secular eligibility criteria for receiving
aid.

In sum, the claim that vouchers threaten religious schools' auton-
omy rests on the power of the state's purse. That power is indeed
formidable, and it should never be used to require religious schools to
"secularize" their curricula or "cleanse" themselves of religious influ-
ences. That said, excluding religious schools from vouchers creates
the greater temptation for religious schools to strip their teaching of
religious references, water down their witness, and disguise their dis-
tinctive religious character. The best way to avoid creating an incen-
tive for schools to alter their speech or practices-by becoming more

240 374 U.S. 398 (1963).
241 Id. at 404.
242 Id. Accord Thomas v. Review Bd., 450 U.S. 707, 717-18 (1981).
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or less secular-is to permit all schools to participate in public tuition
vouchers, on the basis of secular, neutral criteria, without regard to
their religious or secular character.

VII. CONCLUSION

A concern with preventing governmental discrimination, uncon-
stitutional conditions on the exercise of basic liberties, impeded access
to educational opportunities, and state interference with religious plu-
ralism are all hallmarks of modern civil libertarianism. Civil libertari-
ans, perhaps more than any other group, have sounded the alarm
when the government's power has been used to favor the orthodoxy
over those with divergent views. They have led the charge when eco-
nomically disadvantaged families and racial minorities have been
underserved by the educational establishment. And they have fre-
quently been first to cry foul when the government has interfered with
the free exercise rights of religious Americans.

One would think, therefore, that public programs that extend aid
to everyone except those who prefer to be educated in a religious
environment would not fare well with civil libertarians. Such pro-
grams impede access to educational opportunities, penalize students
for their religious beliefs and exercise, and undermine religious plural-
ism by concentrating power over education in the hands of a few pub-
lic authorities. Yet most "civil libertarians" oppose the equal
treatment of religious students in the context of public aid to educa-
tion, such as vouchers. The reason, they say, is that the Establishment
Clause requires this result.

Contrary to the views of these "civil libertarians," the Establish-
ment Clause does not require discrimination against those who exer-
cise their constitutional right to attend a religious school. Read
together and in light of their history and purpose, the Religion
Clauses require the state to minimize its influence over voluntary reli-
gious decisionmaking. In the context of public aid to education, that
means that the government should be evenhanded in its treatment of
religious and secular schools, such that those deciding whether to pur-
sue a religious education receive neither encouragement nor discour-
agement from the state. Indeed, neutral treatment of religious and
secular students not only serves the purposes of the Establishment
Clause; it avoids conflicts with the Free Speech and Free Exercise
Clauses that are created when the government conditions one's right
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to public educational benefits on the surrender of one's religious
speech and exercise; it brings the Court's establishment jurisprudence
into conformity with its state action doctrine; and it helps preserve the
autonomy of religious schools.

The state has an important interest in the education of its citizens,
and it may adopt secular, neutral regulations to ensure that all schools
provide a quality education. But whether a school approaches its edu-
cational mission from a religious standpoint should be a matter of
indifference to the state. A theory of the Establishment Clause that
requires religious schools to water down their message in order to
become eligible for public assistance turns the First Amendment on its
head, and should be a cause of grave concern to all those who call
themselves civil libertarians.


